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President’s Report for the Year 1958-1959 


W. Lennie TRAVIS 
President 


At this point in our program, by custom, your President has the 
duty and privilege of presenting to you the highlights of the Associa- 
tion’s activities during the year. Before doing so, however, I take cog- 
nizance of the fact that this week has been designated National Trans- 
portation Week. Throughout the country the observance of this week, 
a practice initiated by the Associated Traffic Clubs several years ago, 
in honor and recognition of the world’s best transportation system, 
continues. I believe it is fitting and proper for our Association whose 
members are engaged in assisting the Interstate Commerce Commission, 
the principal federal transportation regulatory agency, in its administra- 
tion of the laws regulating most of the principal components of that 
system, to join in its observance. Promotion of transportation not being 
among the objectives of this Association, I also believe that our ob- 
servance should be confined to these remarks and those that may be 
made by the gentlemen who will talk to us today and tomorrow. 


Now, as to the highlights of the year’s activities. I can report to 
you that financially and numerically the health of our Association con- 
tinues to be sound. Although our Treasurer David Macdonald will re- 
port later in more detail on our financial position, suffice it to say now 
that we operated in the black again during the fiscal year ending Septem- 
ber 30, 1958, and continue to do so during the current year. Accord- 
ingly, no increase in annual dues will be required. Our costs of opera- 
tions, nevertheless, continue to increase, and only by the efficient 
management of our staff are we able to remain on the plus side of the 
ledger. 


Our membership continues to grow, nearly 4100 practitioners now 
being enrolled. Arthur A. Arsham and the members of his committee 
on membership have been active this year throughout the country talking 
and writing to practitioners, urging their support of our Association. 
Their efforts have been successful. 

While on the subject of membership I must call to your attention 
the excellent work of our Regional Committees on Admission to Practice. 
These men carry out the investigation task assigned to the Association by 
the Interstate Commerce Commission of inquiring into the character, 
morals and community standing of all applicants for admission to prac- 
tice. The members of these committees receive no rewards or recognition 
for their work, but all of them continue to function upon request quietly 
and efficiently. I extend to all of these practitioners the gratitude of 
the Association. 

No other subject has had more attention from this Association in 
the past four years than that of the many changes, some of them drastic, 





* Presented at the Thirtieth Annual Meeting, Association of Interstate Commerce 
Commission Practitioners, Hotel Dinkler Plaza, Atlanta, Georgia, May 14, 1959. 
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proposed by the American Bar Association and others in administrative 
law, practice and procedure of the federal regulatory agencies. Begin- 
ning with the report of the Committee of One Hundred to the special 
meeting of this Association in Washington in November, 1955, this vital 
subject has received almost constant consideration. Three years ago, 
Erle Zoll appointed Starr Thomas as chairman of a special committee on 
administrative law to study and report on the various proposals and to 
be prepared to present the Association’s views to Congress. Last year 
Ford Edwards assembled a subcommittee of this special committee to 
present our views at the appropriate time on proposals to limit or pro- 
hibit nonlawyer practice before federal administrative agencies, particu- 
larly the Interstate Commerce Commission. 

None of the numerous bills introduced in the 85th Congress on this 
subject had hearings. Consequently all proposed legislation died with 
adjournment of that Congress. However, both the Executive Committee 
and Starr Thomas’ Committee felt that these proposals and probably 
others would be reintroduced in the present Congress. I do not have to 
tell you that our feeling has been confirmed. 

In the belief that enough discussion had been had on these proposals 
and that the time for action had arrived, the Executive Committee com- 
bined the committee on legislation and the special committee on adminis- 
trative law with Starr Thomas as chairman and reactivated Ford 
Edwards’ subcommittee on nonlawyer practice. During the last four 
and one-half months these men, and more recently Harry Brashear, 
acting chairman in Starr Thomas’ absence, have been prepared to appear 
before the several Congressional Committees. Requests for time to 
present our views have been granted. 

The Association strongly recommended confirmation of Commis- 
sioner Charles A. Webb’s appointment to the full term expiring Decem- 
ber 31, 1965. As you know Mr. Webb received: Senatorial approval 
without difficulty and is now officially the Commission’s junior member. 

Another important matter that continues to concern us is mainten- 
ance of a budget for the Commission adequate to permit reasonably com- 
plete and efficient performance of its assigned administration functions. 
The original budget of $17,000,000 for fiscal 1959 was accepted without 
difficulty as was the $300,000 supplemental appropriation last fall. Now 
proposals have been advanced to reduce this amount by 50 percent in the 
Senate and remove $750,000 from the Commission’s 1960 budget of 
$20,900,000. Mandatory wage increases retroactive to January, 1958 and 
the Transportation Act of 1958, which increased the work load of the 
Commission substantially, have caused this increased need for funds. 
Strong presentations to the Congressional appropriation committees have 
been made urging adoption of the complete budget request. 

The Committee on Procedure, of which Richard Spatz is chairman, 
and the Executive Committee continue to give serious attention to the 
quality and cost of transcripts of Commission hearings. Late last fall 
when it became evident that the reporting company with which the 
Commission had contracted for transcripts would default, we were asked 
to obtain expressions from members as to their experience on quality 
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and service during the last six months of 1958. Mr. Spatz conducted 
a survey among a selected list of practitioners and the results, which 
indicated mixed reactions on quality and service were discussed with 
key members on the Commission’s staff. The Executive Committee then 
made certain recommendations to the Commission concerning the report- 
ing service contract. Some of these have been included in the Commis- 
sion’s invitation to bid on this service for fiscal 1960. 

The Journal continues to be recognized as an outstanding legal 
periodical. Walker Myskowski, Editor-in-Chief from the fall of 1956 
until pressure of business required him to relinquish this work last fall, 
did an outstanding job in maintaining its excellence, for which we are 
very grateful. 

Fritz R. Kahn graciously accepted our invitation to assume editor- 
ship of the Journal. With his characteristic vigor, Mr. Kahn immedi- 
ately suggested some changes in format which the Executive Committee 
liked and approved. In the April issue, Mrs. Roberts’ suggestion of 
adding a table of cases to the Index to Current I. C. C. Decisions was 
tried. On behalf of the Association I thank Mr. Kahn, Mrs. Urmey, Mrs. 
Roberts and the section editors for their diligent and productive efforts 
to make the Journal a more useful tool to all practitioners. 

The Committee on Education for Practice chairmanned by Robert 
Einhorn has just completed a badly needed revision of our Outline of 
Study Course in Practice and Procedure. Publication of this up-to-date 
aid to students will be made in the near future. Work on the revision 
of our Manual of Practice and Procedure continues. 

You all know that our Association could not function without a 
willing and competent staff at our Washington Headquarters. Under 
the direction of Mrs. Mary Louise Urmey, our new Executive Secretary 
who has proven to be a worthy successor to our beloved Sarah Mce- 
Donough, the staff of Mrs. Roberts, Mrs. Wilkes, Mrs. Cassidy and Mrs. 
Whitcraft really makes our Association work. I thank all of them now 
for their splendid contribution during the past year towards making our 
Association useful to our members and the Commission. 








Problems in Transportation Ratemaking * 


By THe HonoraB.Le Rupert L. MurPHy 
Member, Interstate Commerce Commission 


It would seem appropriate here for me to open my remarks with a 
quotation from Rudyard Kipling made quite sometime ago but which 
has even greater significance today than when it was made, which says: 


When a nation is lost the underlying cause of the collapse is 
always that she cannot handle her transportation. Everything in 
life * * * turns on the speed and cost at which men, things and 
thoughts can be shifted from one place to another. If you can tie 
up a nation’s transport you can take her off your books. 


In a broad, closely-knit, and highly-developed country such as ours, 
the importance of speedy, dependable, adequate transportation cannot 
be overemphasized, not only for the convenience and commerce of the 
people, but also for the national defense. The transportation system 
which we have in this country is based upon the concept of private 
initiative or enterprise, and the Congressional policy, and that of the 
Interstate Commerce Commission in carrying out that policy, is to 
interfere with that concept no more than is necessary to provide fair 
play between those served and between the various competitive modes 
of transportation, while fostering, so far as practicable, a national trans- 
portation system adequate to meet the needs of the commerce of the 
United States, of the postal service, and of the national defense. 


Transportation Conditions in 1887 


When the Commission was brought into being in 1887, there were 
already in existence in this country about 156,000 miles of railroad, and 
there was considerable transportation by water and still more by horse- 
drawn vehicle. At that time violent rate wars, especially between com- 
peting railroads, were common ; there was no requirement for the publica- 
tion of tariffs open to public inspection, and rates were made largely 
based on what the traffic would bear, or, as someone has more aptly 
phrased it, on the primary consideration of what the traffic would not 
bear; and no shipper could tell from one day to the next what his 
transportation charges would be or what his competitor was paying for 
like service. As one railroad traffic officer of those times explained it: 
‘*We followed the rule of ‘the 3 C’s’—comparison, competition, and 
ecompromise.’’ Since the smaller communities and industries, and the 
farmers, often enjoyed no carrier competition, the benefits of competition, 
the major influence in making rates then, were unevenly distributed, and 
went principally to the larger communities and large shippers who were 
able to play one competing carrier against another. That was the day 





* An address before the Thirtieth Annual Meeting of the Association of Inter- 
state Commerce Commission Practitioners, at the Hotel Dinkler Plaza, Atlanta, 
Georgia, May 14, 1959. See also the panel discussion on the “Revised Rule of Rate- 
making,” reported in this issue. 
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of secret rebates, which became a national scandal. It was then that the 
Interstate Commerce Commission was born, and its chief purpose was to’ 
protect the smaller shippers and communities against exorbitant rates.. 
to compel adherence to published rates, and to get rid of unjust dis- 
criminations. 

Litigation and adverse court decisions so weakened the original Act 
that further legislation was necessary, and it was not until the Hepburn 
Act in 1906 that the Commission was given the necessary power to re- 
quire the removal of unjust discrimination and undue prejudice, and 
to prescribe maximum reasonable rates. This was recognized by the 
Supreme Court a few years later in a famous case, Interstate Commerce 
Commission v. Chicago, R. I. & P. Ry. Co., 218 U. S. 88, in this language: 


From whatever standpoint the powers of the Interstate Commerce 
Commission may be viewed, they touch many interests, they may 
have great consequences. They are expected to be exercised in the 
coldest neutrality * * *. 

The outlook of the Commission and its powers must be greater 
than the interest of the railroads or that which may affect those 
interests. It must be as comprehensive as the interest of the whole 
country. If the problems which are presented to it are complex and 
difficult, the means of solving them are as great and adequate as can 
be provided. 


Thereafter, following complaints by shippers, chambers of commerce, 
other business organizations, localities, ports, and regions, the Commis- 
sion required the removal of unjust discrimination and undue prejudice 
and preference, and a reduction in rates which exceeded maximum 
reasonable levels, in numerous adjustments affecting all sections of the 
country, so that today I think I am safe in saying there is less injurious 
discrimination or prejudice between shippers, communities, or regions 
than ever before in the history of volume transportation in this country. 

Now, let me go back some more. Time and increased experience in 
carrier regulation gradually indicated that the original concept as to the 
proper scope of the regulatory power had become too narrow. Protec- 
tion of shippers and localities was originally considered to be the 
predominant feature of the Act. The first World War developed other 
aspects which pointed up the importance of the relation between the 
carriers and the State. As comprehensively amended by the Trans- 
portation Act of 1920, Congress made it the affirmative purpose of the 
Act to build up a system of railways appropriate to handle efficiently 
and economically all of the traffic of the country, and to develop and 
maintain an adequate railway system for the people generally. As ap- 
pears on one of the mural paintings in the Department of Justice Build- 
ing in Washington: ‘‘ The life of the law has not been logic; it has been 
experience.”’ 


History of the Ratemaking Rule 


In the Transportation Act of 1920, the Congress for the first time 
set up a ‘‘rule of ratemaking,’’ which was intended to make a funda- 
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mental change in the policy of governmental regulation of transportation 
charges. Up to that time the Act to Regulate Commerce had been con- 
strued as intended to encourage the utmost freedom in competition be- 
tween carriers. The Congress, however, had become convinced that 
“‘unbridled competition’’ between carriers had reached or soon might 
reach the point of harming the public, and that when a carrier inflicts an 
unfair or unnecessary injury upon its rival, it may be, and often is, the 
public which ultimately bears the loss. Accordingly, by the new rule of 
ratemaking the Commission was given a mandate to establish or adjust 
railroad rates ‘‘so that carriers as a whole, under honest, efficient, and 
economical management * * * may earn annual net railway operating 
income equal, as nearly as may be, to a fair return upon the aggregate 
value of the railway property of such carriers held for and used in the 
service of transportation.’’ This fair return was fixed by the statute 
at 514 per cent, with certain provisos, for the first two years, and a some- 
what greater return later on. 

However, the hoped-for results of that ratemaking rule were not 
realized. Economie conditions and interearrier competition failed to 
produce the desired revenues, and the rule was repealed by the Emer. 
gency Railroad Transportation Act of 1933. In its place that Act 
prescribed a new rule which provided that ‘‘in the exercise of its power 
to prescribe just and reasonable rates, the Commission shall give due 
consideration, among other factors, to the effect of rates on the movement 
of traffic; to the need, in the public interest, of adequate and efficient 
railway transportation service at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient to 
enable the carriers, under honest, economical, and efficient management, 
to provide such service.”’ 


National Transportation Policy Declared—1940 


Shortly after this rule took effect the Commission’s jurisdiction was 
extended by part II of the Act to motor carriers, and this was the 
principal reason why, in the Transportation Act of 1940, the ratemaking 
rule was changed so that the first part now requires the Commission in 
prescribing rates to give consideration to the effect of rates on the move- 
ment of traffic ‘‘by the carrier or carriers for which the rates are 
prescribed.’’ At the same time in that Act, for the first time, the Con- 
gress declared a National Transportation Policy, which has remained 
unchanged up to this moment, and to which I shall refer later. Counter- 
parts of the ratemaking rule are found in part II, added in 1935; part 
III, dealing with water carriers, added in 1940; and in part IV, covering 
freight forwarders, which was added in 1942. 


Present Day Rate Controversies 


In recent years there has been a marked trend in the Commission’s 
rate cases away from issues between shippers and carriers toward issues 
between different carriers or modes of transport. Formerly, the emphasis 
mainly was upon maximum reasonableness; today it is largely upon 
minimum reasonableness, and just and reasonable rate relations be- 
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tween the different modes. For example, in 1929, 30 years ago, the 
Commission received protests against carrier schedules which embraced 
99 reductions and 326 increases in rates—I shall omit adjustments which 
involved both increases and reductions; in 1950, 21 years later, the 
corresponding figures were 1,146 reductions and 237 increases; and in 
1958, 4,280 reductions and only 137 increases. At the present time, 
approximately 90 per cent of the protests received are from one mode of 
transportation against the rates of another mode, or from one carrier or 
group of carriers against the rates of another carrier or group of car- 
riers of the same type. Thus, today the shipper protests have dwindled 
to a minute percentage, and the great bulk of our suspension work 
(which now comprises most of the Commission’s rate work) consists of 
controversies between different carriers, either in the same mode or be- 
tween different modes, and most of those controversies are precipitated 
by proposed reductions in rates, ostensibly to meet the competition of 
other carriers. 

The reason for the dwindling percentage of shipper protests is of 
course plain to see. As carrier competition for the available traffic, 
particularly between the different modes of transportation, has intensi- 
fied, the shipper more and more has become the principal beneficiary, 
and it is usually to the shipper’s advantage to sit back and let the car- 
riers bid for the tonnage by continuous downward revisions of rates 
which often, and especially in the long run, can profit the successful 
carrier very little, if at all, and not infrequently jeopardize the stability 
of just and reasonable rate structures. 

This brings me to an interesting viewpoint, expressed by a certain 
few lately: Despite the greatly increased carrier competition, which is 
steadily becoming more intense, there are those who favor according 
more managerial discretion to the carriers and less governmental regula- 
tion, even to the point of abolishing the Interstate Commerce Commis- 
sion, all in the expressed hope that the result would be economically 
beneficial to shippers and carriers alike. I cannot help wondering upon 
what ratio of theory to practical transportation experience some of those 
expressions are based, or just how much transportation history has been 
absorbed by those who advocate going back to the law of the jungle by 
removing all governmental restraints upon ratemaking and letting the 
carriers fight it out in a free-for-all contest in the name of free enter- 
prise. I am for free enterprise, but I am also, and very strongly, for 
the preservation of a strong national transportation system adequate for 
the shipping public and the national defense. To the extent that free 
enterprise or managerial discretion encroaches upon or prevents the at- 
tainment of the latter objective, as I read the law in the light of the 
National Transportation Policy, managerial discretion must give way. 


Where Is the Major Conflict? 


The question now arises, of course, where is the major conflict be- 
tween this ultimate objective of the national policy and unrestrained 
managerial discretion in ratemaking? The major conflict, I believe, 
resides in the increasing tendency of carriers to reduce their rates, not 
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to eliminate unreasonableness or unjust discrimination between shippers 
or localities nor for the purpose of meeting private carrier competition, 
although that does occur occasionally, but chiefly for the sole purpose of 
taking away traffic from another regulated carrier or carriers. Some of 
that is healthy competition, by which I mean competition that aids in 
the preservation of an adequate national transportation system. But I 
submit to you, in this day when a substantial portion of the transporta- 
tion system of our nation is in a weakened financial condition, that such 
competition is unhealthy where it tends toward a material lessening of 
aggregate net revenue and to a weakening of the transportation system 
as a whole. Unnecessary dissipation of carrier revenue is uneconomical 
transportation policy. There is just so much traffic for distribution by 
shippers among the carriers in the transportation system, and I have 
heard no claim that this country today has a greater transportation 
potential than the needs of the shipping public and the national defense 
demand. It follows that the use of managerial discretion in a manner 
so as to weaken the national transportation system must be viewed with 
grave concern. 


Amended Ratemaking Rule—1958 


That brings me to the latest amendment of the ratemaking rule, 
made in the Transportation Act of 1958, by adding paragraph (3) to 
section lda of the Act. That paragraph is directed to the relation of 
rates between different modes of transportation, and provides, among 
other things, that ‘‘ Rates of a carrier shall not be held up to a particular 
level to protect the traffic of any other mode of transportation, giving 
due consideration to the objectives of the National Transportation 
Policy.’’ The full significance of this amendment, of course, has not yet 
been determined, but it means at least this much, that no carrier may be 
required to establish or maintain rates which are or would be unreason- 
able, judged by recognized ratemaking standards, for the sole purpose of 
protecting the traffic of any other mode of transportation. In considering 
the probable effect of this latest amendment to the ratemaking rule it is 
important to remember this: That paragraph (3) of section 15a is not 
the only consideration which the Commission must bear in mind when 
passing upon the lawfulness of rates. The National Transportation 
Policy, which, as I have pointed out, the Congress has been careful not 
to disturb despite vigorous onslaughts upon it, provides, insofar as rate- 
making is concerned, that the provisions of the Act shall be administered 
so as to recognize and preserve the inherent advantages of each mode of 
transportation ; to promote safe, adequate, and efficient service and foster 
sound economic conditions in transportation ; to encourage the establish- 
ment and maintenance of reasonable charges, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive com- 
petitive practices; all to the end of developing, coordinating, and pre- 
serving a national transportation system by water, highway, and rail, as 
well as by other means, adequate to meet the needs of commerce, the 
postal service, and the national defense. 
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11 Considerations 1. C. C. Must Bear in Mind 


So, in passing upon the lawfulness of rates on traffic for which 
different modes of transportation are in competition, the Commission 
is reyuired to bear in mind the following considerations, and I am not 
attempting to put them in the order of their importance, for that will 
depend upon the circumstances in each particular case: (1) The effect of 
the rate on the movement of traffic by the carrier on which the rate 
applies; (2) the need of adequate and efficient transportation service 
at the lowest cost consistent with furnishing such service; (3) the need 
of revenues sufficient to enable the carriers, under honest, economical, 
and efficient management, to provide such service; (4) whether the sole 
effect of disapproving the rate would be to protect the traffic of a mode 
of transportation other than that for which the rate is intended; (5) 
whether the rate would preserve the inherent advantages of each mode 
of transportation; (6) whether the rate would foster sound economic 
conditions in transportation; (7) would the rate constitute an unfair 
or destructive competitive practice; (8) would the rate result in unjust 
discrimination or in undue preference or prejudice; (9) would the rate 
result in a departure from fourth-section principles in that a higher rate 
would apply for a shorter than for a longer haul over the same route in 
the same direction; (10) insofar as water carriers are concerned, a pro- 
vision in part III of the Act that ‘‘differences in classifications, rates, 
fares, charges, rules, regulations, and practices of a water carrier in 
respect of water transportation shall not be deemed to constitute unjust 
discrimination, prejudice, or disadvantage, or an unfair or destructive 
competitive practice;’’ and, finally, (11) is the rate reasonably com- 
pensatory, for no rate can be just and reasonable that is below a com- 
pensatory level; that is, fails to pay its own way in operating costs. 

You will agree with me that the job of the Commission in passing 
upon the lawfulness of rates, especially where different modes of trans- 
port are concerned, is today something like that of a tightrope walker 
in crossing the chasm of the Niagara—there is plenty of room for a spill! 
It is most difficult to give full faith and credit to each one of the numer- 
ous facets of the ratemaking rules and transportation policy even where 
the record before the Commission is full and complete, and especially 
so where the record is extremely meager, as is so often the case particu- 
larly in motor carrier proceedings. Much of this difficulty arises from a 
seeming contradiction between some of these ratemaking principles. For 
example, how can the Commission foster economical transportation and 
at the same time give controlling weight, as some are contending that the 
law now requires, to ‘‘the facts and circumstances attending the move- 
ment of the traffic by the carrier or carriers to which the rate is ap- 
plicable,’’ especially when the reduced rate, proposed for the purpose 
of meeting the competition of another mode of transportation, is shown 
by the record to be lower than necessary for that purpose and thus 
results in unnecessary dissipation of carrier revenues? In permitting 
such a rate to take effect, would the Commission be giving due weight to 
the ratemaking factor, which is a part of the ratemaking rule in section 
15a, that in passing upon the reasonableness of rates consideration shall 
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be given to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management, to provide adequate and 
efficient transportation service? And if in such a case the Commission 
should find that the rate is not shown to be just and reasonable for that 
reason, would that action have the effect of holding up the rate of the 
proponent mode and thus protect the traffic of the competing mode, 
contrary to a provision in the latest amendment to section 15a? 

Again, what are the inherent advantages of each mode of transport 
in a particular case? If the inherent advantage lies in operating cost, is 
it the full cost or the out-of-pocket cost that should be the determining 
criterion? If the inherent advantage of one competitive mode is in cost 
and the other in service, what weight in fixing rates shall be given to the 
one as compared with the other? Is it not a fact that these matters often 
wash themselves out in the important ratemaking element of what the 
traffic will bear, and that ultimately it is the traffic movement, actual or 
anticipated, that should be given determinative weight? For it is still 
true, under the Hoch-Smith Resolution, passed by Congress back in 1925 
and still on the statute books, that in adjusting freight rates the Com- 
mission must give consideration to ‘‘the conditions which at any given 
time prevail in our several industries * * * to the end that commodities 
may freely move.’’ 

The Commission is obligated to prevent destructive competition, yet 
must encourage competition in promoting the general welfare of the 
national transportation system, and at the same time preserve the in- 
herent advantages of each mode of transport. As some one has asked 
recently: ‘‘A cat and a kitten are readily distinguished; but when does 
the kitten become a cat? Upon the capture of her first mouse or follow- 
ing her first brush with a dog?’’ So, when does competition become 
destructive and thus undesirable? After an operator has swallowed all 
opposition in sight, or only after taking over 5, or 25, or 50 percent of 
the existing competition? Or, as some are urging, should the Commission 
pay no attention whatever to the effect of a proposed reduced rate upon 
the competing mode? If so, how can unfair or destructive competition be 
prevented and economical transportation promoted? 


The Inherent Advantages of Each Mode of Transportation 


Once more, as has been noted, the policy does declare that the in- 
herent advantages of each mode shall be preserved, and cost, among other 
things, is an important inherent advantage in many rate situations. It 
must be assumed that the reason cost as well as other inherent operating 
advantages are to be preserved is because to do so will give appropriate 
recognition to that portion of the ratemaking rule which provides that 
consideration shall be given to the ‘‘need, in the public interest, of 
adequate and efficient railway transportation service at the lowest cost 
consistent with the furnishing of such service,’’ and to the ultimate 
objective of the transportation policy, to maintain a national transpor- 
tation system adequate to meet the needs of the general public and the 
national defense. Do those objectives warrant the channeling of traffic 
over the most economical modes of transport? If so, do not those ob- 
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jectives warrant the application of the same principles to the rate rela- 
tions between carriers of the same mode, so that still greater economies 
in transportation may be realized for the general public? 

I raise these questions, not with the purpose of providing answers, 
for, frankly, the Commission has found no satisfactory answer to at 
least some of them, but with the purpose of stimulating the thinking of 
those genuinely interested in the practical application of sound trans- 
portation principles, so that as these various phases of the ratemaking 
rules and the transportation policy come into play in particular cases, 
the Commission may have the benefit of well-reasoned views of the bar 
on the questions I have raised. They are important; they present a tre- 
mendous and difficult challenge to all of us; and I know the Commission 
is desirous of obtaining all the help it can from you and others on these 
matters as they are presented in proceedings before it. 


Country’s Regulatory System Not Perfect 


Now, one final word: We all know that the regulatory system in 
this country is not perfect, and we know also that the Commission’s ef- 
forts at regulation have not been perfect. Regulation, and especially in 
the making of rates, is a pragmatic business, which is constantly chang- 
ing with the tides of commerce and in the light of added experience in 
the transportation world. Fundamentally, the problems today are not 
much different from those of years ago; as the witty Frenchman put it: 
‘‘The more it changes, the more it is the same thing.’’ Nevertheless, the 
strenuous and constantly increasing competition between the various 
modes of transport has made a difference, so that today the difficulties 
and complexities in carrying out the regulatory provisions of the Act are 
more pronounced than ever before. 

The transportation system of this country, looked at as a whole, has 
never been stronger or more adequate. There are weak spots here and 
there, including parts of the railroad industry. But, with increased 
efficiency and economy in transportation through improvements in facili- 
ties and services, this nation will continue to have a strong national 
transportation system. Toward that end, and with your help, the Com- 
mission is bending its energies to the utmost, in efforts to carry out the 
mandate of Congress as reflected in the ratemaking rules and the 
National Transportation Policy. 











“Revised Rule of Ratemaking” 


A Panel Discussion 


The ‘‘ Revised Rule of Ratemaking’’ was the subject of a panel dis- 
cussion held at the Thursday afternoon business session of the Associa- 
tion of Interstate Commerce Commission Practitioners, in annual meet- 
ing, May 14, 1959, at the Hotel Dinkler Plaza, Atlanta, Georgia. Mr. 
Glenn L. Shinn, Examiner, of the Interstate Commerce Commission, was 
moderator for this group discussion. Panelists were: Mr. Jervis 
Langdon, Jr., vice president and general counsel, The Baltimore and 
Ohio Railroad Company, Baltimore, Maryland; Mr. James F. Pinkney, 
general counsel, American Trucking Associations, Inc., Washington, 
D. C.; Mr. Kenneth J. Sutherell, general traffic manager, The Sherwin- 
Williams Company, Cleveland, Ohio; and Mr. William Y. Wildman, 
a Chicago attorney, presenting the water carriers’ views. 

Mr. Glenn L. Shinn, Moderator: We come now to a panel discussion 
of the ‘‘Revised Rule of Ratemaking’’ which will be of real interest to 
all transportation and shipping people. 

For the future, as in the past, the crucial importance of adequate 
public transportation to the economic strength of America cannot be 
overemphasized. Problems in transportation are not new. But in recent 
years they have acquired additional importance, and they are now re- 
ceiving special attention. There are many people—and I am one of 
them—who hold the firm belief that today’s most pressing problems in 
transportation are deeply rooted in the pricing systems of the several 
modes of transport. 

I have heard the statement that work in transport law would be all 
right except for troublesome rate questions. But, seriously, rates of 
course constitute the very heart of this business, and rate problems have 
been with us for a long time. Nor is any magical rate formula in sight. 
Even new legislation on the subject does not always clear the air, as I 
suspect we shall see presently. 

Ratemaking has become even more complicated in recent years 
because of new and improved transport facilities and keener competition 
for available traffic. It is this more intensified carrier competition, and 
accompanying rate complexities, that brought about the new law which 
is the subject of this present discussion. In a broad sense, the question 
before the panel might be stated in this fashion: Just how free is the 
free enterprise system in the business of transportation? 

Specifically, the discussion will deal with the meaning and practical 
effect of new paragraph (3) to section 15a of the Interstate Commerce 
Act—The rule of ratemaking. The new provision became effective 
August 12, last year, as a part of the Transportation Act of 1958. The 
subject, therefore, is interesting, highly important, and most timely. 
For the record, and to refresh your memory, the new amendment pro- 
vides that: 


In a proceeding involving competition between carriers of 
different modes of transportation subject to this Act, the Commis- 
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sion, in determining whether a rate is lower than a reasonable 
minimum rate, shall consider the facts and circumstances attending 
the movement of the traffic by the carrier or carriers to which the 
rate is applicable. Rates of a carrier shall not be held up to a 
particular level to protect the traffic of any other mode of trans- 
portation, giving due consideration to the objectives of the national 
transportation policy declared in this Act. 


As thus amended, section 15a presents some interesting questions 
for the rate maker, especially as to intermode competition. For instance, 
what kind of carrier costs shall be used to determine the most economical 
mode of carriage? And once that determination has been made, just 
what practical significance does it have in competitive ratemaking? 

Also, the prohibition against holding up a rate to protect the traffic 
of any other mode presents problems in particular situations, in view 
of the last clause of the amendment which requires consideration of the 
objectives of the policy clause. Those objectives as you know include 
the preservation of the inherent advantages of each mode, and the pro- 
hibition against unfair or destructive competitive practices. 

These and some other administrative questions arising under 
amended section 15a were emphasized by Commissioner Murphy at the 
Luncheon Meeting here today.* 

But enough about the problems, let’s get some answers. It has been 
rightly said that ‘‘The interests of truth require a diversity of opinions.”’ 
On that sound premise, I have the strong feeling that the forthcoming 
discussion holds high promise of most beneficial results. 

This meeting is indeed fortunate in having on the panel four men 
who are eminently qualified to discuss practicalities—not just theory. 
They participated actively and effectively in the studies, investigations, 
and Congressional hearings which led to the enactment of the Transpor- 
tation Act of 1958, and thus they can speak authoritatively. Based on 
their background, qualifications, and high achievements, these gentlemen 
might well be selected for a ‘‘summit’’ conference on problems in trans- 
portation, which I sometimes think might be a very good idea. 

The members of this panel, then, need no introduction to transpor- 
tation people. Their concrete achievements in transportation speak so 
loud as to dwarf anything I might say. As we proceed I will present 
the speakers for the record, as we get down to the business at hand. 

Immediately after their statements, they will receive questions 
from the floor. Please formulate your questions in advance and have 
them ready so that the meeting will move along during the question 
period. 

The first speaker is vice president and general counsel of the Balti- 
more and Ohio Railroad. Ladies and gentlemen, I am happy to present 
Mr. Jervis Langdon, Jr. 


*“Problems in Transportation Ratemaking,” by The Honorable Rupert L. 
Murphy, Member of the Interstate Commerce Commission, printed in this issue. 
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Statement of Jervis Langdon, Jr., Panelist * 


Vice President and General Counsel 
The Baltimore and Ohio Railroad Company 


It is important to appreciate the scheme of ratemaking that has 
been in effect when one mode of transportation has been in competition 
with another. If this is known, the Congressional purpose in enacting 
section 15a(3) is more easily understood. 

When a railroad has been in competition with a barge line it has 
been the practice for the railroad to make competitive rates which 
reflected a differential over and above the costs to the shipper of using 
the water service. In other words, the railroad, after consulting with 
the shipper, has undertaken to compute his cost of using barge service 
and that cost plus a differential has made the rail rate. 

Similarly, when a railroad has been in competition with a motor 
carrier, the cost to the shipper of using highway service has been the 
basis for the rail rate. Usually this cost has consisted of the motor 
carrier rate, adjusted for certain services that were included in the 
motor carrier rate but excluded from the rail rate (such as loading and 
unloading). Other adjustments, including one for slower and less flex- 
ible service, have sometimes been made in an effort to equalize the 
shippers’ costs. In piggyback, where the rail service is supposed to be 
comparable to highway service, the railroads’ policy has been to charge 
the same rate as the motor carrier. 

The point of course is that, generally speaking, the railroad has 
been basing its competitive rates upon the rates of its competition, and 
the motor and water carriers have been doing the same. 

The same approach is found in the I. C. C.’s regulation of competi- 
tive ratemaking. A rail rate which reflects too great a spread under the 
motor carrier rate or too small a spread over the shipper’s cost of using 
the competing barge service is ‘‘lower than necessary to meet the com- 
petition’’ and thus an ‘‘unfair or destructive competitive practice’’ in 
violation of the National Transportation Policy. A competitive motor 
carrier rate is judged in the same light. For reasons to be set forth 
later, only the competitive rate of the regulated barge line can lawfully 
‘*be lower than necessary to meet the competition’’ of the rail line. In 
effect, the barge rate is exempt from the prohibition against ‘‘unfair or 
destructive competitive practices.’’ 

While competitive rates have always had to qualify as compensatory 
and could not discriminate among shippers, the central issue in these 
I. C. C. cases has been the relation between the rates proposed by one 
mode and the shipper’s cost of using the competing mode. The I. C. C. 
has concerned itself with this spread and said that it was the ‘‘para- 
mount,’’ or ‘‘primary,’’ or ‘‘essential’’ question.* 





* Paper prepared td the panel discussion. 

1 Pig lead from Texas to East St. Louis and St. Louis, 292 1. C. C. 797, 799 
(1954); Boots and Shoes from Mishawaka, Indiana, to Boston, Mass., 278 1. cc 
773, 716 (1950); Scrap me _— Newark, N. J., to Selma, Alz., 293 1.C.C. 427, 
428 (1954); rev. 297 I. C. C. 424 
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Does Section 15a(3) Permit a Change In the Scheme of Competitive Ratemaking? 


With this background, we come to the inquiry, does Section 15a(3) 
permit a change in this scheme of competitive ratemaking ? 

The several forms of transportation are sharply divided in their 
answers. The railroads (whose share of the nation’s ton-miles fell from 
62 to 46 per cent during the last 15 years—a drop of 25 per cent) are 
generally of the view that this scheme of ratemaking can now be pitched 
overboard. The motor and water carriers (whose shares of the nation’s 
ton-miles more than doubled during the same period) disagree and argue 
that section 15a(3), read in connection with the continuing prohibition 
against ‘‘unfair or destructive competitive practices,’’ makes no real 
change. Their position rests on the fact that the Congress, through the 
Senate Committee, rejected the earlier proposal of the ‘‘three shall 
nots,’’ and in formulating the rule that later emerged as section 15a(3), 
included the direction that the I. C. C. give ‘‘due consideration to the 
objectives of the national transportation policy declared in this Act.’” 


Congressional Intent 


It is apparent, however, that by enacting section 15a(3) the Con- 
gress did intend to discard the scheme of competitive ratemaking that 
had grown up under I. C. C. regulation, particularly since 1945, and to 
restore the one in contemplation when the Transportation Act of 1940 
was enacted. This means that the I. C. C. can no longer use the prohi- 
bition against ‘‘unfair or destructive competitive practices’ to require 
one mode to make its rates in proper competitive balance with the ship- 
per’s cost of using the competing mode. Each mode is now free to base 
its rates on its own facts and circumstances, and to be ‘‘unfair or 
destructive,’’ rates must be so in fact and in law. 

The reasons supporting this interpretation of section 15a(3) follow: 

First. The Transportation Act of 1940 sought to encourage each 
form to make rates based—not on the conditions of the competing form— 
but on its own facts and circumstances. To carry this out, the Congress 
specified that ‘‘the inherent advantages’’ of each form should be recog- 
nized in the regulation of their rates, that no carrier could be guilty of 
discriminating against the traffic ‘‘of any other carrier of whatever 
deseription,’’ and that in taking into account the effect of rates upon the 
movement of traffic the I. C. C. should be limited to traffic ‘‘by the 
carrier or carriers for which the rates are prescribed.’’ In explaining 
this last addition the Senate Committee said: 


The ratemaking rule has been amended to expressly provide ade- 
quate safeguards for the public, and at the same time the Commis- 
sion is directed in prescribing a rate to consider its effect on the 
movement of traffic only by the particular type of carrier for which 
the rate is prescribed. That is, in prescribing a rate for water 
carriers the Commission will not consider the effect of that rate 
on the movement of traffic by either rail or motor carriers.* 





2 Report No. 1647 of the Committee on Interstate and Foreign Commerce, 85th 
Congress, 2nd Sess., on S. 3778, at pp. 2-3. 
Report No. 433, Senate Committee on Interstate Commerce, Transportation 
Act of 1939, 76th Congress, Ist Session, at p. 2. 
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True, in 1940 the Congress was bringing a few water carrier opera- 
tions under I. C. C. regulation, and it was anxious to forestall any 
impression that this was being done in the interest of competing rail- 
roads. But the principle that the Congress adopted for the regulation 
of water-carrier rates is specifically made applicable to the regulation 
of all modes including the railroads. In providing that water carrier 
rates should not be influenced by the effect on competing railroads, the 
Congress upheld the same principle when the railroads were in compe- 
tition with water carriers.* 


4In the report of the Senate Committee on S. 2009 (which later became the 
Transportation Act of 1940) it was pointed out (S. Rep. 433, 76th Cong., Ist Sess., 
May 16, 1939, at pp. 2-3): 


If one or more forms of transportation cannot survive under equality of regula- 
tion, they are not entitled to survive. This is not railroad philosophy; it is 
transportation philosophy. The problem is not a railroad problem, but is, as 
the Interstate Commerce Commission has said, a transportation problem. * * * 
And the position taken by water carriers that railroads must be regulated, and 
they should not, though they compete on rights-of-way improved and largely 
maintained by public funds, is wholly inconsistent and completely untenable. 


The foilowing statements made during the course of the debate in the Senate are 
enlightening: 


Mr. Truman: Mr. President, the reason the discussion always gets back to 
the railroads is that the railroads handle about 67 percent of all the traffic. 
In 1926 they handled 75 percent of all the traffic. The present condition of the 
railroads is due to a great many things which are not necessary to be con- 
sidered at this time. The railroads are absolutely essential to the welfare of the 
country, and they should not be discriminated against any more than any other 
method of transportation should be discriminated against. The object of the 
pending bill is to try to put all methods of transportation on an equal basis. 
If it will not do that we shall have failed in our effort. 


Mr. Pepper: Mr. President, I really meant to say when | spoke a moment 
ago, if the Senator will further yield, that when the Senator referred to the 
various means of transportation being equal— 


Mr. Truman: Equal before the law. 


Mr. Pepper: \f that is what the Senator meant by the expression he used, 
very well. 


Mr. Truman: Yes, that is exactly what it means. (84 Cong. Rec. 5958) 
* * * *& * 


Mr. Wheeler: | say to the Senator, as I said a moment ago, when this 
legislation is enacted it will be found to be beneficial because we are stating that 
it is the policy of the Congress of the United States that the Interstate Com- 
merce Commission shall treat each and every one of these forms of transporta- 
tion upon an equal basis; and no language could be written into law that more 
clearly directs that that should be done than we have done in the Interstate 
Commerce Committee. (84 Cong. Rec. 6073) 

x* * & &© * 


Mr. Wheeler: . . . it is not a question of helping the railroads; and | think 
it ought to be clear that the bill is not introduced primarily with the idea that 
it will help the railroads. The statement has been made repeatedly that the 
object of the bill is to help the railroads. The object of the bill is to help the 
railroads insofar as we can correct some BP Noe Be practices and speed up the 
work of the Interstate Commerce Commission. The bill seeks to give equality 
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In 1958 the Congress clearly reasserted the same purpose and 
criticized the I. C. C. for inconsistency and having ‘‘sought to stray 
from the declared policy of existing law.’’® Since the Congress wants 
(as it made clear in 1940 and again in 1958) a scheme of competitive 
ratemaking under which each mode proceeds on the basis of its own 
facts and circumstances the I. C. C. has hardly been free to use the 
prohibition against ‘‘unfair or destructive competitive practices’’ to 
enforce a different scheme of ratemaking, 7.e., one under which each mode 
bases its rates upon those of its competitor. 

It may be answered that while the Congress intended to give ‘‘the 
principal emphasis’’ to ‘‘the conditions surrounding the movement of 
the traffic by the mode to which the rate applies’’ it did not intend to 
give ‘‘the exclusive emphasis’’ to these conditions,® and that is where 
evidence of the effect of proposed rates on competing modes is admissible. 
Certainly such evidence is admissible but only on a true issue of ‘‘ unfair 
or destructive competitive practices.’’ 

In Ben Hur Coal Company v. Wells, 242 F. 2nd 481 (10th Circuit, 
1957), cert. den., 354 U. S. 910, there was an action for damages under 
the Robinson-Patman Act for sales allegedly made at unreasonably low 
prices ‘‘for the purpose of destroying competition, or eliminating a 
competitor.’’ The defense was that the lower rates were designed to 
increase overall volume in a declining market and thus improve net 
revenues, and that they had succeeded in doing this. In dismissing the 
complaint, the Court held at p. 486: 


We cannot say, however, that a pricing policy based upon sound 
economics is inadmissible simply because it may result in the de- 
struction of a competitor, for it is not within the scope or purpose 
of the antitrust laws to protect a business against loss in a com- 
petitive market. Balian Ice Cream Co. v. Arden Farms, supra, 
at p. 801. One who reduces his prices in defense of his economic life 
cannot be guilty of eliminating competition or his competitors. If, 
as the trial court held, the price reductions on domestic coal were 
made to increase volume and decrease unit cost in order to retain 


to the railroads in the same respect in which we give equality to everybody 
else. I do not think the Senator from North Carolina, who is noted for his 
fairness, can say to the American people that we want the railroads in a straight 
jacket with reference to their rates, but that the water carriers, their com- 
petitors, should be free. If the Senator takes that position, then I say there is 
only one thing we ought to do. If we are not to regulate the water carriers, 
if we are to let them resort to any practice they wish to follow, including 
rebates and everything else, then let us say to the railroads of the country: 

“We will repeal the law regarding the regulation of your rates.” Let us turn 

them loose; let us go back to the law of the jungle and let the best man win. 

Who would suffer in the long run? It would be the shippers of the country, 

the farmers, and the miners, about whom the senator is now speaking. (34 

Cong. Rec. 6135) 

5 Report No. 1647 of the Committee on Interstate and Foreign Commerce, 85th 
Congress, 2nd Sess., on S. 3778, at p. 3; Cong. Rec. 9741. References to the Congres- 
sional Record cover proceedings and debates of the 85th Congress, 2nd Sess., Vol. 
104, No. 94, June 11, 1958, and No. 107, June 27, 1958. 

6 Jd. at p. 3. 
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its proportionate share of a diminishing market, the appellees were 
certainly within the law. In the final analysis, the question resolves 
itself into one of intent and purpose, not a choice of accounting 
methods. The trial court has absolved the appellees of any guilty 
intent and we cannot say that its findings and conclusions in that 
respect are clearly erroneous. The judgment is affirmed. 


Ratemaking which seeks to do no more than to advance one mode 
of transportation in an area where it has a competitive advantage can 
hardly be rejected as ‘‘unfair or destructive.’’ On this point the Con- 
gressional purpose is transparently clear, and the I. C. C. is reminded 
to be consistent. The only victims of ratemaking on such a basis are the 
less efficient and the less capable, and in the American tradition there 
can be no obligation to protect them. 

Second. Supporting the conclusion that by section 15a(3) the 
Congressional purpose was to restore the practice of allowing each mode 
to base rates on its own facts and circumstances was its dissatisfaction 
with those I. C. C. decisions where the practice had been discouraged. 
Reference is here made to those I. C. C. decisions wherein compensatory 
railroad rates had been disallowed because of an adverse effect upon 
competing forms of transportation.* No member of the Congress under- 
took to defend them, and Commissioner (then Chairman) Freas de- 
seribed them either as ‘‘old’’ or rendered under conditions no longer 
cbtaining.£ He acknowledged that there ‘‘may be some basis’’ for 
criticism of these decisions. While the prohibition against ‘‘unfair or 
destructive competitive practices’? could not be violated, no one in 
Congress suggested that this was done by competitive rates that promised 
to do what they were designed to do, 1.e., attracting traffic away from 
a competing form. 

Third. Further evidence of a purpose to change, by section 15a(3), 
the I. C. C.’s notions of what is ‘‘unfair or destructive’’ is the Con- 
gressional endorsement of the I. C. C.’s decision in New Automobiles in 
Interstate Commerce, 259 I. C. C. 475 (1945). There, the highway 
carriers were ‘‘adversely affected’’ by a lower level of rail rates, and 
they asked the I. C. C. ‘‘to lay down the principle that in meeting high- 
way competition the railroads should in no instance go below the fully 
distributed rail costs or the truck rates’’ (259 I. C. C. at 530). This 
the I. C. C. flatly refused to do. The I. C. C. pointed out (259 I. C. C. 
at 530) : 


As Congress enacted separately stated ratemaking rules for 
each transport agency, it obviously intended that the rates of each 
such agency should be determined by us in each case according to 
the facts and circumstances attending the movement of the traffic 
by that agency. In other words, there appears no warrant for 


7 Hearings before the Senate Committee on Interstate and Foreign Commerce, 
85th Cong., 2nd Sess., on S. 3778, May 20-21, 1958 at pp. 170, 172, 174-175. Hearings 
before Subcommittee of the House Committee on Interstate and Foreign Commerce. 
85th Cong., 2nd Sess., on Railroad Problems, May 19-23, 1959, at pp. 131-132. 

8 Id, Hearings before House Subcommittee, at pp. 128, 130, 132. 
®Id., Hearings before Senate Committee, at p. 171. 
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believing that rail rates, for example, should be held up to a par- 
ticular level to preserve a motor-rate structure, or vice versa.'® 


And the I. C. C. held (259 I. C. C. at 555) : 


To meet competition, carriers of course may reduce their rates 
to reasonable minimum levels. Although in general the conclusion 
is warranted that the rates under consideration have not gone below 
those levels, there are, as previously noted, some instances where, 
according to the Bureau’s cost study, rates are below a compensatory 
level, as in the case of a few of the rail rates from some of the 
assembling points, and some of the truck rates for long hauls from 
the manufacturing points. However, because of the delicate inte- 
gration of the rate adjustments and the many imponderable factors 
affecting them, we do not believe that action by us requiring in- 
creases in the few rates as to which the cost studies raise doubts is 
warranted at this time. * * * Increases in the rates of the railroads 
and of the motor common carriers which may have been reduced 
almost to a noncompensatory level, would undoubtedly cause a 
further loss of generally profitable traffic by such carriers, if the 
contract carriers were able to operate profitably under lower rates, 
as they have heretofore. 


Here, in other words, the compensatory character of the rates under 
review was the test of minimum reasonableness, and applying this test, 
the Commission used the following definition (259 I. C. C. at 538) : 


A reasonably compensatory rate is one which is remunerative, ‘.e., 
covers the out-of-pocket costs, as hereinabove defined, of handling 
the traffic under consideration, including a proper return on in- 
vestment. 


Section 15a(3) requires adherence to this precedent, and the kind 
of competitive ratemaking that enables each form to compete on the 
basis of its own conditions—not the conditions of its competitors—is thus 
restored. The prohibition against ‘‘unfair or destructive competitive 
practices’’ was just as much a part of the law at the time the decision 
in the New Automobile case was arrived at as it is now. 

Fourth. The same purpose to change the I. C. C.’s concept of 
‘‘unfair or destructive competitive practices’’ is found in the discovery 
by Congress that under section 305(c) the water carriers already had 
the benefit of a proper interpretation, and section 15a(3) was needed 
to give the same interpretation to the railroads. Near the conclusion 
of the debate in the Senate, Senator Kefauver inquired as to the effect 
of section 15a(3) on inland water carriers, and Senator Smathers, 
pointing to the provisions of section 305(c), emphasized (Cong. Rec. 
9758) : 





10 In enacting section 15a(3) the Congress “believes that the Commission prop- 
erly construed the intent of Congress * * * and wishes to affirm the interpretation 
of the Commission given in the Automobile case epitomized in the words quoted 
above.” See Report of Senate Committee cited in note 14, supra, at 3. 
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In other words, they [the water carriers] can set their own 
rates, irrespective of the effect upon other modes of transportation. 
By the present language we would permit the Interstate Commerce 
Commission to approve of rates of a given mode of transportation, 
irrespective of the direct relationship it may have to another mode 
of transportation, so long as such rates do not result in unfair 
competitive practices. 


Mr. Kefauver. * * * 

Is it the intention of the subcommittee that nothing should 
interfere with the public’s realizing the beneficial or lower cost of 
each form of transportation that is offered? 


Mr. Smathers. The Senator is correct. We do not expect 
anything to interfere with it. * * * 


The proviso in section 305(c) as cited by Senator Smathers says 
that ‘‘differences in the * * * rates * * * of a water carrier * * * from 
those in effect by a rail carrier * * * shall not be deemed to constitute 
* * * an unfair or destructive competitive practice, within the meaning 
of any provision of this Act,’’ and it was put in the Transportation Act 
of 1940 as ‘‘added’’ assurance that the level of water-carrier rates would 
not be influenced by their effect upon the railroads. The proviso has 
admirably served its purpose. In Cotton from Memphis and Helena 
to New Orleans, 273 I. C. C. 337 (1948), the Federal Barge Lines pro- 
posed a reduced port-to-port rate on baled cotton which the railroads 
and interior shippers opposed because it would hurt their business. 
But the I. C. C. pointed out (273 I. C. C. at 361, 365) : 


There seems to be a view prevalent among protestants that we 
have authority to find a local port-to-port rate of a water carrier 
unlawful because it may adversely affect rail lines and the all-rail 
rate structure, even though it may not be unlawful under any sub- 
stantive provision of the Act. Unsoundness in this view is apparent 
in its inconsistency with the proviso in section 305(c) * * *. 


There never was the slightest Congressional intent that the principle 
of the cited case be confined to ratemaking by water carriers. It was 
intended as a principle for ratemaking by every form, including the 
railroads. Section 15a(3), as indicated by Senator Smathers, makes 
certain that this Congressional purpose will be available to all forms 
of transportation. 

The conclusion is thus inevitable that by section 15a(3) the Con- 
gress intended to require compliance with its 1940 policy of not merely 
permitting but actually encouraging each regulated form of transpor- 
tation to make rates reflecting its own facts and circumstances. Obvious- 
ly, this means that competitive rates must be compensatory, and they 
cannot of course discriminate among shippers. But more than this, 
it means that the prohibition against ‘‘unfair or destructive competitive 
practices’’ cannot stand in the way when the several forms actually do 
make rates which reflect their own facts and circumstances. How else 
will the nation ever achieve the efficient overall transportation system 
which everyone aims to have some day? 
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Answers to Certain Arguments by Water and Motor Carriers 


It remains to answer certain arguments by the water and motor 
carriers. 


(1) The Barge Line ‘‘ Differential’? and the ‘‘Low-Cost’’ Carrier 
Argument 


The barge lines claim that without a differential under the rail rate 
they cannot ‘‘survive.”’ 

This cannot be taken too seriously. In the first place, enormous 
tonnages are moving by water that are noncompetitive with rail trans- 
portation, and this volume is really important every time the imposition 
of a charge for the commercial use of the inland rivers is suggested. 
Secondly, there are many bulk commodities where slow transit is of no 
consequence ; in certain cases it is of advantage in providing free storage. 
Thirdly, when bulk traffic is stockpiled at the port and delivered by 
truck the water service may (from the consignee’s point of view) be 
superior to the through rail movement. 

But even if the barge line in handling certain traffic does need a 
differential, the short answer is—let the barge line make its own differen- 
tial on the basis of its lower costs. No one can object to such a differen- 
tial, and no one does. The difficulty arises because the barge line insists 
upon a differential in any event and even when its costs are higher or 
when the advantage of its lower cost is not passed on to the public. 
Certainly the barge line has no claim to a differential in these circum- 
stances. 

Let us assume costs to the shipper of $7.60 per ton for using barge 
service (including a barge rate of $5.00 to cover barge costs of $2.00) 
and a rail rate of $8.00 to cover rail costs of $7.00. And let us assume 
further that, in order to hold business about to be lost to the water 
carrier, the railroad proposes a reduction of 50 cents—to a rate level of 
¢7.50. Under the position taken by the barge lines it would be an 
‘‘unfair or destructive competitive practice’’ for the railroad to publish 
the $7.50 rate because 10 cents lower than the $7.60 cost to the shipper 
of using the barge service, and they could cite any number of I. C. C. 
decisions to bear them out. But where is the Congressional intent to 
protect a barge rate of $5.00 for barge transportation that costs $2.00 
to provide? Certainly in every expression of Congressional intent to 
protect the water carrier as the low cost form of transportation it is 
necessarily implied that the benefit of the advantage is shared with 
the public. 

It will of course be said that for the railroad to reduce its rate by 
50 cents when the barge line has plenty of room to make a much larger 
one is without point and should be stopped as a threatened ‘‘rate war.’’ 
But what if rail service is worth $7.50 to the shipper, and the traffic 
will stay on the rails even though the barge lines make a larger re- 
duction? In this situation there are some who would describe the rail- 
road as the more ‘‘economic’’ form of transportation, and in any event 
the propriety of its reduction can hardly be questioned. Even if the 
barge line captures the business with a reduction beyond the capacity 
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of the railroad to meet, the public at least will receive the benefit of the 
water carrier’s lower costs. It should be remembered in this connection 
that the Congress, during its consideration of a suitable competitive 
rate rule in 1958, paid no attention whatsoever to an I. C. C. suggestion 
that the ratemaking initiative be withheld from the ‘‘less economic 
earrier.’’!! 

In all of the debates in Congress in 1940 and again in 1958, when 
the subject of the inherent advantage of water transportation has been 
under discussion, it has been assumed that this advantage is available 
to the public. And where it is in fact made available, the barge line 
ean provide its own differential under the rail rate. Such a differential, 
so established, is unassailable and altogether proper. But when the 
barge lines insist, as they have with great success in the past, upon higher 
rail rates even in those instances where the advantage of water trans- 
portation is either nonexistent or not passed on to the shipping public, 
it is time to call a halt. Section 15a(3) calls this halt. 


(2) The Use of ‘‘Full’’ Costs 


Motor and water carriers urge so-called ‘‘full’’ cost as the measure 
of whether a competitive rate is compensatory. It is of course under- 
standable that they should do this. The motor and water carriers 
operate over publicly provided and maintained highways and waterways 
(the water carriers at no charge) with the result that their variable 
expenses are much greater proportions of their full expenses than is the 
case with the railroads, with their vast investments in fixed plants. Also, 
the motor and water carriers do not have passenger deficits. 

There is a certain plausibility in urging the use of ‘‘full’’ costs. 
But in actual practice no more specious yardstick could be used. 

In the first place, as the I. C. C.’s cost section has said 


In respect to fully distributed costs a word of caution is necessary 
concerning their use in ratemaking. Rates based solely on full 
distributed costs . . . would ignore one of the greatest principles of 
ratemaking, t.e., that of differential charging. 


Translated, this means that if full cost is the yardstick of a com- 
pensatory rate, the railroad will frequently be denied an opportunity 
to increase the contribution to its overhead and net earnings. This 
contribution is often greater by a rate lower than full cost than by a 
rate at the level of, or higher than, full cost. 

This well-understood fact may be illustrated thus (assuming $3 as 
the out-of-pocket and $4 as the full cost) : 


Total Total Out-of- Total 

Revenue Pocket Expense Contribution 
1000 tons at $3 $3,000 $3,000 — 
800 tons at $3.50 2,800 2,400 $400 
100 tons at $4 400 300 100 


11 Hearings before the Senate Committee on Interstate and Foreign Commerce, 
85th Cong., 2nd Sess., May 21, 1958, at p. 169. 
12 Statement No. 4-54, Nov. 1954, at pp. 20-21. 
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But even more important than this, if full cost is conclusive on what 
is compensatory, the railroad will often be denied the added volume 
that would have the effect of reducing such cost on a unit basis. In the 
example above, it is obvious that the railroad’s constant expenses will be 
less per ton if spread over the 800 tons attracted by the $3.50 rate than 
if spread over the 100 tons attracted by the $4.00 rate (which latter rate 
covers full cost). 

In fact, a rate such as the $4.00 rate in the above table that repels 
traffic has the effect—as compared with a rate that attracts traffic—of 
increasing constant expenses on a unit basis and thus producing higher 
costs. These higher costs in turn will repel further competitive traffic, 
and the whole process will slowly snowball until ultimately all competi- 
tive traffic is on the highways or waterways. It is small wonder that the 
motor and water carriers are urging the use of ‘‘full’’ costs. 

The use of ‘‘full’’ cost to measure the compensatory character of 
rates would thus violate a basic principle of the economics of railroad 
transportation. This is particularly true during this period when the 
railroads are operating so far below the capacity of their fixed plants. 
It would deny them an opportunity through additional volume to in- 
crease contributions to net earnings and decrease unit expenses. It is 
probable that the use of full cost would never have been suggested were 
it not for the advocacy of the motor and water carriers with their obvious 
interest in embarrassing the railroad. 


(3) The ‘‘Rate War’’ Argument and the ‘‘Value of the Service’’ 
Method of Rate-Making 


When the railroad makes a rate reduction on a high valued manu- 
factured product, the protesting motor carrier will rely upon the threat 
of a ‘‘rate war’’ and the fact that the nature of the commodity is such 
as to ‘‘require’’ a high level of rates. 

In understanding such a protest—a protest that finds much support 
among the traditionalists in the field of ratemaking—it is important to 
keep certain factors in mind. 

When the motor carrier arrived on the scene as a serious competitor 
of the railroad, it found a rate structure which fitted its requirements. 
Generally speaking the motor carrier adopted the railroad rates. The 
reason was that these rates, under the value of the service theory, were 
high on the high valued traffic which the motor carrier desired to 
handle most—so high indeed that they covered the much higher motor 
carrier operating costs, even for the longer hauls. Moreover, with the 
same rates as the railroad, the motor carrier’s usually faster and more 
flexible service would attract the competitive business. 

During the inflationary period that followed World War II, the 
railroads had little opportunity to adjust their rate levels to the competi- 
tive situation. One percentage increase followed another, and the kind 
of a rate structure that the motor carriers require was, in large measure, 
preserved for them—at constantly increasing levels. For the most part 
the competitive rates that were established by either mode represented 
an effort to get better differentials over or under the rates of the other 
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mode. Very little attention was given to the making of rates based on 
the particular facts and circumstances of the individual mode. 

Consequently, instead of a ‘‘rate war,’’ the reductions the railroads 
are now proposing represent an adjustment to a ratemaking scheme that 
promises to allow them to live in a competitive world. The value of the 
service method of making rates is no longer possible. It went by the 
board the minute motor-carrier competition in the hauling of manufac- 
tured products became potent. Its demise was complete with the enor- 
mous increase in private transportation. 

In the thinking of those whose ratemaking experience goes back 
more than a few years, recent railroad reductions give every appearance 
of constituting a ‘‘rate war’’ as it used to be defined. Certainly they 
represent an abandonment of the value of the service method of rate- 
making. This is not questioned. But the railroods find themselves in a 
new world today. In trying to survive, they can lose no time in adjust- 
ing to the savage competition encountered on every side—most of it sub- 
sidized and most of it unregulated. Railroad rates will undoubtedly go 
below motor-carrier operating costs in many instances, and they will do 
so justifiedly—because of the facts and circumstances surrounding rail 
transportation. 

Certainly the ery of ‘‘rate war’’ against the railroad has a hollow 
ring in these days when two-thirds of the highway transportation and 
80 per cent of the waterway transportation is not regulated at all, and 
waterway transportation does not pay one cent in user charges. In this 
life-and-death struggle, section 15a(3) may well fall short; the railroads, 
depending upon their experience under it, may have to ask the Congress 
for exemption from any minimum rate control. 

Mr. Shinn: Thank you, Mr. Langdon, for a very fine presentation. 

We come now to the youngest mode of surface transportation, which 
has extended efficient public transport service to every county and rural 
district up and down this broad land. The motor carriers also are well 
represented by another young man, who now is general counsel of the 
American Trucking Associations, but effective June 1, he joins the Ryder 
System of Miami, Florida, as vice president, specializing in his favorite 
subject, law. 

I now present Mr. James F. Pinkney. 


Statement of James F. Pinkney, Panelist 


General Counsel, 
American Trucking Associations, Inc. 


Mr. Moderator, gentlemen, for more than four years a sharp battle 
has been waged over the position and powers of the Interstate Commerce 
Commission and competitive ratemaking proceedings. 

Insofar as Congress is concerned, the battle culminated last summer 
when new section 15a(3) was added to the Interstate Commerce Act. 
The battleground has now shifted to the I. C. C. 

Perhaps a brief resume of the background of this controversy is in 
order. 
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First came the Weeks Report with its philosophy of so-called dy- 
namic competition. It proposed to strip the I. C. C. of any effective 
power to curb the competitive practices of carriers in ratemaking. Had 
it been enacted into law we would now be in a competitive jungle not 
unlike the one that existed when the railroads of the country were 
brought under regulation by the federal government. Congress took no 
action on that report. 


“The Three Shall Nots’’ 


Evolving out of the Weeks Committee recommendations came the 
strongly backed railroad proposal known as ‘‘the three Shall Nots,’’ and 
I quote: 


The Commission shall not consider the effect of such rates on the 
traffic of any other mode of transportation; or the relation of such 
rates to the rates of any other mode of transportation; or whether 
such rates are lower than necessary to meet the competition of any 
other mode of transportation, 


on which extensive hearings were held in the House. Opposition to this 
proposal was intense. It came from motor carriers, water carriers, 
freight forwarders, many shipper groups, and the I. C. C. Again Con- 
gress took no action. 

During both of these heated controversies the railroads argued, first 
that the I. C. C. was arbitrarily allocating traffic under a ‘‘fair share’’ 
of the traffic theory of ratemaking, an allegation which I. C. C. spokes- 
men denied. Next the railroads argued that the Commission was en- 
gaged in ‘‘umbrella’’ ratemaking; and that they, the rails, were not 
being able to exercise their competitive abilities and advantages. The 
panacea for this alleged wrong being done them was said to be, to pro- 
hibit the Commission from considering the effect of rail rates upon their 
competitors or the relationship between competitive rates. This ap- 
proach would have put blinders upon the Commission in its consideration 
of rate cases and would have, in the opinion of respected authorities, 
including the I. C. C., negated the National Transportation Policy. 

As indicated above, these proposals never got past the hearing stages 
in the Congress. 

Next came the terrific rail publicity program of late 1957 and early 
1958. The railroads were alleged to be on the verge of bankruptcy and 
had to be saved by Congress at any cost. 

In February 1958, 26 railroad presidents and other rail spokesmen 
appeared before the Senate Committee and made their proposals. They 
came as no surprise to their competitors and among them, of course, was 
our old friends, the ‘‘three Shall Nots,’’ which by then was condemned 
by its original sponsor, the Commerce Department, on the ground that 
it would permit the railroads to engage in competitive practices which 
would be condemned under the antitrust laws if engaged in by un- 
regulated businesses. 

As the hearings progressed it became apparent to all concerned 
that Congress had no intention or inclination to adopt that proposal. 
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However, it also was apparent that Congress desired to put an end to the 
oft repeated charges that the I. C. C. was engaged in holding up the rail 
rates for the sole purpose of protecting the railroads’ competitors. (The 
railroads’ competitors were also becoming a bit weary of this charge.) 

We, the motor carriers, restated our position of opposition to 
‘‘umbrella’’ ratemaking; but we insisted upon two things in any re- 
vision of the rule of ratemaking designed to make it clear that the 
Commission should not stray in that direction. First, there should be 
no weakening of the National Transportation Policy or the other rate 
sections in the Act; second, there should be no language in the new 
statute which would prevent the Commission from considering all of the 
facts in a competitive rate proceeding. 

The language adopted satisfied us in these respects but there are 
still those who insist that the Congress gave its blessing to the rail sup- 
ported rate theories of the old Weeks report, even though analysis of the 
new section conclusively demonstrates that Congress has repudiated the 
negative approach of the ‘‘three Shall Nots,’’ none of which can be read 
into the new section 15a(3). 

To illustrate, let’s analyze the new section phrase by phrase. 

The first phrase reads: 


In a proceeding involving competition between carriers of dif- 
ferent modes of transportation, subject to this Act, ... 


The key word here is competition. The carriers must show by evidence 
that there is in fact competition between them and carriers of a different 
mode for the traffic to which the rates in issue are applicable, and that 
those rates are related to that competition and reasonably calculated to 
meet it. Obviously a mere statement that competition exists will not do. 
Nor will a showing of the traffic handled by a competitor suffice. There 
must be an affirmative showing that the rates in issue are related to the 
competitive situation. 
The second phrase reads: 


. .. the Commission, in determining whether a rate is lower than 
a reasonable minimum rate, shall consider the facts and circum- 
stances attending the movement of the traffic by the carrier or car- 
riers to which the rate is applicable. 


This language no more limits the scope of the Commission’s inquiry 
or consideration than does the similar language in section 15a(2). The 
Commission is there required, in prescribing just and reasonable rates 
(maximum or minimum), to give due consideration, ‘‘to the effect of the 
rates on the movement of traffic by the carrier or carriers for which the 
rates are prescribed;...’’ This phrase was brought into the law by the 
Transportation Act of 1940, which put water carriers under regulation. 
Its purpose was to make clear that the rates of water carriers (who were 
said to be the lower cost mode) were not to be held up solely to protect 
the rates of the railroads. The use of similar words in the Transporta- 
tion Act of 1958 simply reemphasizes this principle in connection with 
competitive proceedings among all modes of transportation. 
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Nothing could make this clearer than the legislative history of 
section 15a(3). The railroads proposed rate legislation which would 
have prevented the Commission from considering certain facts in rate 
proceedings. This proposal was rejected and the section in its present 
form passed. 


Duty of Commission under Section! 5a (3) 


Far from negating the right of the Commission to inquire into the 
effect of rates on the traffic or other modes of transportation, section 
15a(3) makes it its duty to do so. The Commission must consider ‘‘ facts 
and circumstances attending the movement of the traffic’’ by railroad. 
Neither a railroad nor any other carrier operates in a vacuum. All modes 
of transportation compete. All modes are part of the national transpor- 
tation system, and the rates of all modes must be regulated vis-a-vis 
each other in the light of the National Transportation Policy. The com- 
petition a carrier meets from other modes is certainly a fact attending 
the movement by that carrier. Thus, the rates and services of the motor 
carriers in the handling of the particular commodities are circumstances 
affecting both the present and the prospective movement of such com- 
modities by the railroads. They must therefore be considered. The 
effect of reduced rates on the revenues derived from traffic presently 
moving by railroad, is a necessary consideration. So also is the probabil- 
ity and degree of diversion of traffic from the railroads’ competitors. In 
short, section 15a(3) cannot be said to foreclose consideration of any 
relevant facts. It is affirmative, not negative. It commands, not forbids. 

The next sentence of section 15a(3) contains the only prohibition 
on the Commission : 


Rates of a carrier shall not be held up to a particular level to 
protect the traffic of any other mode of transportation, . . . 


This has generally been referred to as ‘‘the closing of the umbrella.’’ 
This sentence came from the New Automobile case, 259 I. C. C. 475, 
where the Commission stated: 


... there appears no warrant for believing that rail rates, for 
example, should be held up to a particular level to preserve a motor- 
rate structure, or vice versa. 


The Smathers subcommittee report shows that the only purpose of sec- 
tion 15a(3) was Congressional affirmation of this policy. The Commis- 
sion throughout the consideration of the legislation that resulted in 
paragraph (3) of section 15a correctly insisted that it did not hold up 
rates to protect traffic of a competing mode. True enough there have 
been occasions when the Commission has condemned reductions in rail 
rates because the railroads have failed to carry their burden of proving 
them lawful. True enough the motor carriers may have benefited there- 
by. But the Commission cannot refuse to condemn unlawful rates 
because the motor carriers produce the evidence of unlawfulness and 
may be incidentally benefited by the condemnation. A basic reason for 
permitting competitors to intervene in administrative proceedings such 
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as this and to have judicial review of orders issued therein is that they 
are often the only persons having a sufficient interest to point out to the 
Commission the infirmities in the proposal it is asked to approve. 

It has been charged that some, including the motor carriers, are in 
effect saying that the new section added nothing. We consider that the 
new paragraph had its purpose and probably the purpose was ac- 
complished before it was passed. The railroads charged the Commission 
with holding up rail rates to protect motor carrier business. Language 
pointing that way was referred to by the railroads. The motor carriers 
stated that they had experienced no protection from such an ‘‘umbrella’’ 
regardless of language. The New Automobile case was referred to by 
both sides as a proper statement of the law so Congress took all of us at 
face value and put it in the statute so the Commission would not stray 
and no carrier rates would be held up to protect the traffic of any other 
mode. This is the total effect of the new paragraph except that the 
Congress also wanted to make it clear that the present National Trans- 
portation Policy was not interfered with. 

The final phrase requires: 


... due consideration to the objectives of the national transpor- 
tation policy declared in this Act. 


The rates of a carrier may be held up to a particular level if the ob- 
jectives of the National Transportation Policy so require. The National 
Transportation Policy, made applicable to all modes of transportation 
in 1940, is thus specifically affirmed. Moreover, it is clear from what 
was said throughout the consideration of the Transportation Act of 1958 
that the policy was expected to be a virile force. 

As you know, all previous proposals were designed to either negate 
or sharply amend this National Transportation Policy and Congress has 
expressly rejected that proposal. 

There are several types of destructive competitive practices. The 
fixing of rates that will result in a wanton reduction in net revenues is 
an example. A rate reduction calculated to force offsetting rate reduc- 
tions by another mode, the end result of which is detrimental to both 
modes, is an example. A reduction that results in an unjustifiable shift 
of the transportation burden from a particular traffic or group of ship- 
pers to others is a destructive competitive practice. Any rate reduction 
which is so low that it tends to create a monopoly of any traffic by a 
mode of transportation is by definition a destructive competitive practice 
because it destroys competition. In short, any action which has the net 
effect of undermining or weakening the national transportation system 
is a prohibited violation of the Act. 

It may not do damage to go to the point Mr. Langdon made a few 
minutes ago. It may not do damage for one retail merchant to put an- 
other retail merchant out of business through pricing practices, but 
gentlemen, the situation is somewhat different in a transportation system 
designed in the public interest, affected with the public interest, and 
which National Transportation Policy declares must be preserved. 
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To say that section 15a(3) forbids the Commission to consider the 
effect of a rate reduction on competing modes of transportation is to say 
that the Commission cannot determine whether a particular practice is 
destructively competitive, and thus to render nugatory the National 
Transportation Policy specifically affirmed in the new paragraph added 
to section 15a. 

The railroads have taken the position, in effect, that no rate re- 
duction can be a competitive destructive practice if the resulting rate 
returns more than the out-of-pocket cost plus, I guess, some contribution 
to overhead, and no violation of section 3 occurs. This was a case where 
the railroads were reducing rates to meet motor competition and if that 
were the law it would give the rails a competitive advantage over the 
motor carriers in some areas if nothing but costs were looked at. How- 
ever, there are other occasions when the motor carriers have tried to 
reduce their rates to make them lower than the rail rates but still above 
the motor carrier out-of-pocket costs. 

In at least two such instances, the railroads asked for suspension 
and in an attempt to get suspension of a rate on brass, bronze and 
copper, et al., from Bridgeport, Connecticut, to Cleveland, Ohio, which 
became effective March 13, 1959, the New England Territory railroads 
said in their petition for suspension : 


It is further contended that the proposed reduction, if allowed 
to become effective will not produce additional traffic for the trans- 
portation companies, but will merely divert all the traffic to the 
motor carriers and thereby force the rail Piggyback lines to reduce 
their present rate in order to restore an equalization of transporta- 
tion charges in an effort to participate in a share of the traffic, the 
ultimate result being a loss of much needed revenue to the carriers. 


In a successful attempt to get suspension of a rate on cigarettes from 
Richmond, Virginia, to Cleveland, Ohio, the Trunk Line Territory rail- 
roads said in their petition for suspension, the following: 


Even though a rate may be compensatory it could, if estab- 
lished, constitute an unfair or destructive practice. See I. & S. 
Docket Number 6116, Gun Wad Felt—Newark, N. J., Anoka, Michi- 
gan. This rate could result in unfair and destructive competitive 
practices if it becomes effective through the medium of forced re- 
ductions by protestants in order to meet the competition created by 
the respondent. 

Your Commission has heretofore recognized such a situation 
and has heretofore condemned a rate because of the fact that it 
would result in destructive competition. For example see 51 M. C. C. 
775, 781, 782, Sugar—Houston, Texas, to Texas Points, wherein the 
following can be found: 


In carrying out the legislative intent we have the power to condemn 
proposed rates primarily for the bn nm of preventing destructive com- 
petition in rates between rail and motor carriers and of promoting the 
financial stability of the several transportation agencies. We fail in the 
exercise of that power if we allow competitive rates to gravitate to levels 
which would produce that result. 
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In our opinion the proposed rate would be reasonably certain to 
lead to a disruption of the sensitive sugar rate structure between the 
points and areas hereinbefore described, and thus impair to a material 
extent the revenues of the motor and rail carriers in that territory and 
their ability to provide the adequate and efficient transportation service 
contemplated by the act. 

We agree with the law as stated by the railroads in those petitions. 
A rate that is above out-of-pocket cost can still be a destructive competi- 
tive practice under section 15a(3). A rate of a motor carrier which 
causes the railroads to reduce their rates to hold traffic, and which re- 
duction does the motor carriers no good, is a destructive practice and 
the same would be true if the rails were reducing the rates. Any reduc- 
tion which causes an unnecessary loss of needed revenue to the carriers 
is by definition a destructive practice. If no true competition situation 
is being met, or if the method proposed to meet the competitive situation 
is likely to be ineffective, destructive competition exists. The inquiry 
into the present movement of traffic and the prospective movement of 
traffic under the proposed rates is still necessary under the new section 
of the law. The present and prospective revenues of carriers handling 
the traffic involved in the competitive struggle must be looked at by the 
Commission to determine whether the proposed reduction results in a 
destructive competitive practice prohibited by the national transpor- 
tation policy. 

Summary 

Let me summarize: We think that section 15a(3) had a definite 
place in the Act of 1958. If the Commission had wrongly held up rates 
solely to protect other carriers’ traffic, it should be stopped. The motor 
carriers agreed that was the law or should be the law. Congress made 
it clear by using language created by the Commission. This section is 
negative in no way. While it may not open any new avenue of inquiry, 
it closes none. 

No one, not even the railroads, advocates that destructive competi- 
tive practices should be permitted so the National Transportation Policy 
of Congress was reaffirmed in the ratemaking rule. This is neither the 
death knell of the motor carriers nor the freeing of the railroads so 
they can return to unrestrained rate warfare. 

Thank you very much. 

Mr. Shinn: Thank you, Mr. Pinkney, for the views of the highway 
carriers. 

If the interests of truth require a diversity of opinions, I think 
you will agree that we certainly are on the right track. 

And now we are privileged to hear from a representative of the 
production and shipping interests. Actually, they cause most of the 
trouble in ratemaking. But they also provide the transport business, 
and they also pay all the bills, including passenger deficits. Most com- 
petitive rate problems result from that good old American commercial 
practice of shippers always trying to find more efficient and more eco- 
nomical ways of conducting their business. 

Our next speaker represents such a shipper. He is the General 


Traffic Manager of The Sherwin-Williams Company of Cleveland, Ohio. 


I now give you Mr. Kenneth J. Sutherell. 
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Statement of Kenneth J. Sutherell, Panelist 


General Traffic Manager 
The Sherwin-Williams Company 


Thank you, Mr. Shinn. 

Gentlemen, in his remarks after our luncheon, Commissioner Rupert 
L. Murphy stated that in recent years suspension proceedings involving 
rate reductions far outnumber those on rate increases and shippers have 
been sitting back and reaping the harvest. 

Therefore, I have to be very careful in my remarks so as not to 
antagonize not only fellow group members, but any other carriers who 
may hear or read these remarks. 

Now, in preparing this talk, I was at all times acutely conscious 
of the fact that in the audience there would be many more experts than I, 
and I have in my remarks put experts in quotation marks. Now that 
I am before you, I am even more aware of that fact! 

The ‘‘Revised Rule of Ratemaking”’’ has already been discussed a 
great deal, both in written articles and in group discussions similar to 
this one. To say that the Revised Rule has brought about a great deal 
of controversy is an understatement. Representatives of the various 
methods of transportation will, I’m sure, interpret the rule differently. 
This is only natural. I receive the impression, too, that the low cost 
carrier whether it be rail, water or truck, as the case may be, frequently 
interprets the Revised Rule as protecting him against rate reductions 
by other carriers. It is to be expected, also, that shippers will place a 
different interpretation on the Revised Rule, particularly if they are 
engaged in rate negotiations that could be affected by the Rule. As you 
may know, I have been active in a case that has been before the Com- 
mission for several months .. . I. & S. Docket 7027, Paint and Related 
Articles—O fficial Territory. This case, one of the first in which the new 
subsection has been argued, was regarded in some quarters as an attempt 
by the rail proponents to show that Congress made a fundamental change 
in rate regulation in adopting the amendment. This case, however, has 
not yet been decided by the Commission, so even though it is close to 
my heart I will refrain from discussing it here. 

I must confess that my original feelings at the time the Revised 
Rule of Ratemaking was passed by Congress have changed somewhat. 

Perhaps that is because of the persuasive arguments by all forms 
of transportation. I, like many shippers, first thought that we had 
everything to gain—and nothing to lose, by the new legislation. This, 
I now realize, was wishful thinking. All shippers must realize that 
revenue taken away from one method of transportation by another 
method must be replaced. True, with our growing economy and in- 
creasing need for nearly all commodities, new traffic is constantly being 
created, but, except for the establishment of new production facilities, 
this new traffic is created gradually. Therefore, in order to preserve 
its revenue requirements the transportation method losing the revenue 
eould very conceivably have to increase its rates on captive traffic in 
order to make up the loss. In the case of motor carriers this could mean 
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an increase in less-than-truckload rates, minimum charges, accessorial 
charges, etc., all within the bounds of reasonableness, of course. Ob- 
viously, a shipper of one commodity in volume lots only could gain by 
an adjustment that reduced his volume rates since a corresponding in- 
crease on other commodities would have no effect on him. With most 
industry being diversified, however, this would not be too likely. 

One of the most lucid articles on this that I have read was written 
by Dudley F. Pegrum, Professor of Economics at the University of 
California in Los Angeles. Professor Pegrum, deals principally with 
the Commission’s costing principles and states: 


When a seller is worse off by selling a product or service than 
he would be if he did not sell it, and knowingly does this to get 
business from a competitor, then he is engaging in predatory pricing. 


As a matter of fact, the Commission used very similar words in the 
New Automobile case. 

No ethical shipper should ask or permit a carrier, or group of 
carriers, to reduce rates to the extent that they actually lose money. 
T must admit that all shippers do not feel as I do, nor do all carriers, 
for that matter. Some carriers, including rail, water and truck, will 
reduce certain rates below out-of-pocket costs, in order to appease a 
certain shipper, or in order to secure another more attractive piece of a 
shipper’s business. This is nothing new, of course, but could become 
more prevalent by too liberal an interpretation of the Revised Rule of 
Ratemaking. 

I will say here that I am not a lawyer, I am a class ‘‘B’’ prac- 
titioner, and as such occasionally I have appeared before the Commission 
on certain eases affecting my company. 


Duty as an Industrial Traffic Manager 


It would appear to me that as an industrial traffic man it is my 
obligation to my company to buy the best transportation for the lowest 
cost consistent with good service, while observing all sections of the 
Act that have to do with rates, as well as the National Transportation 
Policy. It is my duty to select the proper method of transportation 
and to pay what that particular service is worth. 

Professor Pegrum also states : 


If, as a result of rate reductions, a carrier is able to improve its 
net revenue position, it should be permitted to make such reductions, 
even though this takes traffic from a rival mode. If competition is 
to be effective, carriers must be permitted to create competition, not 
compelled to be passive respondents to the initiative of others. 


Along these lines, I have been told that in establishing piggyback 
rates—(and I refer to Plan II Piggyback rates, not Plan III)—the 
Commission frowns on rates that are lower than competing motor car- 
rier rates and has suspended many such rates. As a result, most rail- 
roads have been reluctant to establish rates lower than truck rates. 
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However, I have used, many times, in discussing rates with carriers, 
an example of my own commodity, paint. I believe the largest percent- 
age of paint moving on volume truck rates is subject to minimum rates 
of 30,000 pounds or less. 

Now, when a motor carrier receives a volume shipment of paint 
weighing between 20,000 pounds and 30,000 pounds this carrier will more 
than likely top-load this volume shipment with less-than-truckload 
freight carrying higher rates. A railroad cannot do this and perform 
competitive service, so a piggyback trailer moves with from one-half to 
two-thirds of the cubic capacity not used. Why should not the railroads 
be permitted to establish lower rates at higher minimum weights and thus 
utilize more of the available space in a trailer and earn more revenue 
per shipment, thus improving its net revenue position? This example 
would seem to fit Professor Pegrum’s theory that I have already quoted. 
With respect to rate reductions below the rates of the so-called ‘‘low cost’’ 
carrier, I ask this question: Isn’t it conceivable that the present low erst 
carrier is in that position only because he is handling a large volume of 
certain traffic? And this question: Isn’t it also conceivable that another 
carrier or method of transportation could become the low cost carrier 
if he were permitted to establish rates that would enable him to move 
a large volume of the same traffic? 

I recall reading a remark made by Senator Smathers at the May 21, 
1958 hearings on the matter of rate cutting. He said: 


I don’t object to their (meaning railroads) meeting those 
(barge) rates, but I don’t think they should be allowed to go below 
their normal rate to destroy the very competition that made the 
low rate possible. (Parentheses supplied) 


This remark by Senator Smathers would seem to differ from my 
own ideas that I have mentioned in connection with the establishment of 
piggyback rates lower than motor carrier rates. Senator Smathers’ 
remark would also seem to answer my two questions regarding the low 
cost carrier. On the other hand, in a letter to the Smathers’ subeommit- 
tee, dated March 28, 1958, the chairman of the committee, on the question 
of comparative costs, expressed the following view: 


Advantages need not necessarily be inherent. If a carrier or 
mode of carriage by reason of good management is able to operate 
at a lower cost than one less efficiently managed, the former should 
have the advantage flowing from that greater efficiency. 


The Revised Rule of Ratemaking has already been cited in a de- 
cision. In the Friendship Case, (I. & S. Docket 6318, Gasoline and Fuel 
Oil, Friendship, North Carolina to Virginia and West Virginia, decided 
February 4, 1959) the Commission, in its discussions and conclusions, 
cited the New Automobile case and then mentioned the addition of a 


new paragraph to section 15a, quoting this section. The Commission 
then went on to say: 


The lawfulness of the rates, here under investigation must be 
determined by measuring them by the usual transportation stand- 
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ards under the various provisions of the Act, including the pro- 
visions of the national transportation policy as to preserving the 
inherent advantages of each mode of transportation and as to unfair 
or destructive competitive practices, and the provisions of section 
15a(2) and (3) and section 216(i) of the Act as to the effect on the 
movement of respondents’ traffic, their revenue needs, and the public 
interest. 


Then, and here’s the part I would like to emphasize, the Commission 
stated : 


Thus, where, as here, all of the foregoing provisions of the Act 
and the policies come into play, none of them may be regarded as 
controlling, but all of them must be given effect, so far as practicable, 
where and to the extent that, on the record before us, they tend to 
develop and preserve an adequate national transportation system. 
(Emphasis supplied) 

Several members of the Commission have discussed informally the 
Revised Rule of Ratemaking but I submit that in the Friendship case 
decision the Commission has formally considered the Revised Rule and 
has found that it was not the controlling factor! 

It is interesting to note that in the Friendship case decision the 
Commission several times mentioned the competition of private carriage. 
I believe that private carriage is more of a competitive threat to all 
regulated carriage than regulated carriers are between themselves! 


Revised Rule of Ratemaking Necessary? 


In conclusion I will ask another question: Was the Revised Rule of 
Ratemaking necessary? I think not. Of course, the new forms of rate- 
making, either in published form or being considered by carriers, may 
not have occurred yet without the Revised Rule. I submit, though, that 
these new types of rates could have been considered in the past under the 
then existing ratemaking rules and the National Transportation Policy. 

To repeat a citation that Mr. Pinkney has given us from the New 
Automobile case, I will quote the Commission : 


As Congress enacted separately stated ratemarking rules for 
each transport agency, it obviously intended that the rates of each 
such agency should be determined by us in each case according 
to the facts and circumstances attending the movement of the traffic 
by that agency. In other words, there appears no warrant for be- 
lieving that rail rates, for example, should be held up to a particular 
level to preserve a motor carrier rate structure or vice versa. 


Therefore in my opinion, the Revised Rule does not give any car- 
riers the right to establish new forms of rates, nor does it provide any 
greater freedom in establishing rates, because, as I see it, the Commission 
must still consider all applicable sections of the Act together, as well 
as the National Transportation Policy, as it has done in the past. I be- 
lieve the Revised Rule merely clarifies and emphasizes a provision that 
has been a part of the Act for many years. 

Thank you. 
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Mr. Shinn: Thank you, Mr. Sutherell, for your fine contribution to 
this discussion. 

We hear now from a representative of that segment of transporta- 
tion which has distinguished itself, among other things, for economical 
transportation on our inland waterways. His active practice before the 
Commission goes back to 1920. During the past 15 years of private 
practice he has represented many important water carriers before the 
Commission and before Congressional Committees. 

At this time I am privileged to present Mr. William Y. Wildman of 
Chicago. 


Statement of William Y. Wildman, Panelist 


Attorney 
Chicago, Illinois 


Mr. Moderator, members of the Association and guests, in the inter- 
est of preserving time, I shall depart somewhat from my printed state- 
ment, particularly leaving out the preliminary part. 

There are certain basic clear-cut differences in the interpretation 
placed on section 15a(3) by representatives of the rail carriers on the 
one hand and by representatives of the water carriers and the motor 
carriers on the other. 

As there is but little competition between the barge lines and the 
motor carriers, I am not too well acquainted with the interpretation that 
the latter place upon the provision in question, but believe it to be 
substantially the same as that of the water carriers. Competition be- 
tween the water carriers and the rail carriers is exceedingly keen, and 
as the water carriers, or at least those for whom I speak, feel that the 
general acceptance of the railroads’ philosophy by the Commission and 
the courts will soon run them out of business, they are vitally inter- 
ested in proving that philosophy to be wrong. 


Railroad Philosophy Contrary to General Public Interest 
Position of Barge Lines 


It will be my purpose to demonstrate, to the best of my ability, that 
the interpretation that has been placed on the provision in question by 
spokesmen for the railroads, as spelled out in briefs filed with the Com- 
mission and as expressed in public forums such as this, is wholly un- 
tenable, is not supported by the legislative history leading up to its 
enactment and, if accepted, would be wholly contrary to the general 
public interest. 

It would appear the railroads feel that section 15a(3) made a ma- 
terial change in the law previously in effect. It would also seem they 
interpret the new provision in such a manner as to preclude the Com- 
mission’s paying any attention to the relationship that rates, reduced 
to meet other forms of transportation, bear to the rates published by the 
competitive agency or to the effect that the publication of such reduced 
rates might have on competing forms of transportation, leaving the 
compensativeness of the rate, for all intents and purposes, the sole con- 
sideration in the determination of whether or not a rate is below a 
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reasonable minimum level. They would read into the law the ‘‘three 
Shall Nots’’ which they have so strongly advocated but which, as I 
shall later show, have been completely repudiated. 

The adoption of an interpretation such as that advocated by the 
representatives of the rail carriers would, of course, effectively eliminate 
all competitive forms of transportation from the category of protestants 
who might be entitled to be heard in a proceeding before the Commission 
involving minimum rates, giving them what would amount to carte 
blanche authority to publish rates on whatever level they might choose, 
just so long as such rates pay something, even as little as one penny, 
above the out-of-pocket costs of handling the traffic. 

The barge lines are in violent disagreement with this view and can 
see only their complete elimination in the transportation field if it is 
generally accepted. It is the position of the barge lines that section 
15a(3) did not make any drastic change in the existing law, but merely 
required the Commission, in passing on whether a rate established to 
meet other forms of transportation was less than reasonable minimum, 
to place greater emphasis than it was presumed to have done in the past 
on the circumstances and conditions surrounding the movement of the 
traffic over the route of the proponent carrier and would have the Com- 
mission ignore pertinent provisions of the National Transportation 
Policy. They also contend that the railroads place a warped con- 
struction on the findings in the New Automobile case, upon which they 
so strongly rely. 

There can be no denying of the fact that intermodal competition 
has become greatly intensified during the last 10 or 15 years. Beginning 
about five years ago, the railroads, fully recognizing such to be the case. 
embarked upon a nation-wide advertising program in the press and 
otherwise, designed to convince the public that their unhappy plight was 
due to too much regulation, and they bent every effort to have legislation 
enacted which would give them unlimited freedom in meeting their com- 
petition. The culmination of their efforts-in this direction is represented 
in the Transportation Act of 1958 and particularly section 15a(3) there- 
of, which is the provision here under consideration. 

An intelligent study of the true meaning of section 15a(3) requires 
a careful examination of the legislative history leading up to its enact- 
ment. Such a study we submit, fully supports our contention that the 
Commission, as in the past, is to be governed by the National Transporta- 
tion Policy and under that policy, in passing upon whether a rate is 
below a reasonable minimum level, must consider the facts and circum- 
stances surrounding the movement of the traffic via both of the competing 
modes of transportation; the relationship of the rates one to the other 
and the effect that such a proposed rate might have on the competition 
which the proponent carrier is seeking to meet. 

The legislative history of section 15a(3) may be said to start with 
the so-called ‘‘Cabinet Committee’’ report. This was the report entitled 
‘*Revision of Federal Transportation Policy,’’ which was made to the 
President of the United States by an advisory committee, headed by Mr. 
Sinclair Weeks, then Secretary of Commerce, and which the President 
had appointed as far back as June 12, 1954. 
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The report in question was released by the White House on April 
18, 1955, and legislation to implement it was introduced in the House 
under H. R. 6141 and in the Senate under S. 1920 (84th Congress, 1st 
session.) Extensive hearings on H. R. 6141 were held before a sub- 
committee of the House Committee on Interstate and Foreign Commerce 
during April and June of 1956, at which time representatives of the rail- 
roads, the motor carriers, the barge line shippers and others, including 
at least one member of the Interstate Commerce Commission, were heard. 
The thoroughness of the hearings may be judged by the fact that the 
printed transcript of the proceedings extended through 1890 printed 
pages. 

Among other things, the bill in question provided for a brand New 
Transportation Policy which eliminated all reference to ‘‘unfair, destruc- 
tive or competitive practices’’ and suggested that ‘‘dynamic competi- 
tion’’ should be the controlling factor in ratemaking. The bill also 
contained a new rule of ratemaking, the first paragraph of which reads 
as follows: 


In determining whether a rate, fare or charge, or classification, 
regulation or practice to be applied in connection therewith, results 
in a charge which is less than a reasonable minimum charge as used 
in the Act, the Commission shall not consider the effect of such 
charge on the traffic of any other mode of transportation; or the 
relationship of such charge to the charge of any other mode of 
transportation; or whether such charge is lower than necessary to 
meet the competition of any other mode of transportation. (Em- 
phasis supplied) 


This was the genesis of the famous ‘‘three Shall Nots.’’ The Commission 
was specifically required (1) to ignore the effect of a change in rates on 
the competition sought to be met; (2) the relationship of the rates pub- 
lished by the two modes; or (3) whether the reduction might be greater 
than necessary to meet such competition. 

During the course of the hearing on the bill, when it became ap- 
parent that there was little or no chance of its being passed in its 
original form, Jervis Langdon, Jr., the principal spokesman for the rail- 
roads, suggested that instead of a new policy and a completely new 
section 15a as was originally proposed, there simply be added to the 
present section 15a, a new paragraph reading as follows: 


In the exercise of its power to prescribe just and reasonable rates, 
the Commission shall not consider the effect of such rates on the 
traffic of any other mode of transportation or whether such rates 
are lower than necessary to meet the competition of any other mode 
of transportation. 


The merits of this addition to section 15a were argued back and 
forth for weeks. Commissioner Arpaia, then Chairman of the Commis- 
sion, who acted as its spokesman at the subcommittee hearings, voiced 
strenuous objections to both the original cabinet report bill and the 
“‘three Shall Nots’’ suggested by Mr. Langdon. At page 1768 of record 
of the hearing before the subcommittee, he stated: 
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The same witness (Mr. Langdon) stated that if the ‘‘three Shall 
Nots’’ are added to section 15a, there would be no need to modify 
the present statement of the National Transportation Policy. The 
implication that the proposed amendment of section 15a would not 
affect the policy is misleading. As we shall show, the suggested 
‘*Shall Nots’’ would nullify the present mandate of Congress in the 
National Transportation Policy; that the Commission shall ad- 
minister the Interstate Commerce Act so as to recognize and preserve 
the inherent advantages of each ‘‘mode of transportation’’ and ‘‘to 
promote and foster sound economic conditions in transportation”’ 
and among the several carriers * * * without * * * unfair or 
destructive competitive practices. 


Commissioner Arpaia also registered the Commission’s objection to its 
being limited to the sole test of compensativeness of a rate in the deter- 
mination of its being below a reasonable minimum level on the grounds 
that this would be ‘‘highly impractical and inimical to the maintenance 
of a sound transportation system.’’ 

After hearing dozens of witnesses, the subcommittee concluded that 
‘*further study of the matter was desirable.’’ Time did not permit its 
issuance of a report by the committee, however, and as a result, no action 
was taken on the proposed legislation during the 84th Congress. 


Congressional Hearings—1958 


In the 85th Congress, second session, the Subcommittee on Surface 
Transportation of the Senate Committee on Interstate and Foreign 
Commerce held extensive hearings in connection with transportation 
legislation. These hearings lasted from January through April of 1958, 
and once more representatives of the railroads, the motor carriers and 
the barge lines made their views known, as did the Chairman of the 
Commission and the Secretary of Commerce. 

The railroads continued to press for legislation akin to the ‘‘three 
Shall Nots’’ which was vigorously opposed by the motor and water car- 
riers. 

Significantly enough, the Secretary of Commerce, in a letter to the 
Chairman of the Subcommittee, specifically withdrew his support of the 
**three Shall Nots’’ which were embodied in the Administration Bill, 
even though it had been sponsored by him in the previous session of 
Congress, and recommended, in lieu thereof, legislation somewhat akin 
to the antitrust laws as a means of prohibiting destructive competition. 
The Interstate Commerce Commission, through Commissioner F reas, its 
Chairman, denied that it apportioned traffic by holding an ‘‘umbrella’’ 
over the heads of the competitors of the railroads, as the railroads 
claimed. 

The Senate subcommittee issued its report to the full committee on 
April 30, 1958, in which it recommended the addition to section 15a of 
a new paragraph (3) to read as follows: 


In a proceeding involving competition with another mode of 
transportation, the Commission, in determining whether a rail rate 
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is lower than a reasonable minimum rate, shall consider the facts and 
circumstances attending the movement of the traffic by railroad 
and not by such other mode. (Emphasis supplied) 


In its report to the full Senate committee, the subcommittee again 
rejected the ‘‘three Shall Nots’’ and expressed the view that each mode 
of transportation should have the opportunity of making rates that 
would reflect the inherent advantage that it might have to offer. It 
likewise expressed the belief that the National Transportation Policy 
clearly provided that ‘‘ratemaking should be regulated by the Commis- 
sion to avoid unfair destructive practices.’’ 

The subcommittee went on further to express its belief that in the 
New Automobile case, the Commission had properly construed the intent 
of Congress when it said that there was no warrant for believing that 
rail rates, for example, should be held up to a particular level to preserve 
a motor-rate structure or vice versa. It also cited with approval the 
decision of the United States Supreme Court in the Schaffer case, 
wherein, inter alia, the Court said: 


The ability of one mode of transportation to operate with a rate 
lower than competing types of transportation is precisely the sort 
of ‘‘inherent advantages’’ that the congressional policy requires the 
Commission to recognize. 


The subcommittee stated, in conclusion, the proposed amendment was to 
‘*provide consistency in the interpretation of the National Transporta- 
tion Policy.’’ 

The amendment recommended by the subcommittee, instructing the 
Commission, in passing upon the question of the reasonableness of 
minimum rates, to ‘‘consider the facts and circumstances attending the 
movement by railroad and not via the competitive mode,’’ was incorpo- 
rated in S. 3778 and this became known as the Smathers Bill. This 
recommended rule of ratemaking stirred up such a storm of protests, 
that the full Senate Committee on Interstate and Foreign Commerce 
concluded that additional hearings were desirable. 

At the further hearings before the full Committee, Mr. Langdon, 
again acting as spokesman for the railroads, endorsed the amendment in 
question and indicated that it not only achieved the basic purpose that 
was in the minds of the Cabinet Committee, but also what was in the 
minds of the railroads in sponsoring the ‘‘three Shall Nots.’’ 

Chairman F reas, as spokesman for the Commission, testified at the 
hearing before the full committee in May of 1958, in opposition to sug- 
gested amendment. He pointed out that it would be unworkable in that 
it would enable the railroads to contend that it was intended to give 
them complete freedom, in the presence of competition from another 
mode of transportation, to establish rates which would merely cover 
their out-of-pocket costs. He also pointed out, because of the recognition 
that in the public interest, traffic should move by the most economical 
means, consideration of the facts and circumstances attending the 
movement by both competing agencies was absolutely necessary and, 











1174 I. C. C. PRACTITIONERS’ JOURNAL 





that such consideration would be impossible under the wording of the 
proposed amendment. 

While Chairman Freas expressed the belief that no change in the 
then existing law was required to carry out the purposes expressed in 
the report of the Senate subcommittee, with which the Commission was in 
general agreement, he stated that if it was felt some amendment was 
necessary to effectuate the subcommittee’s findings, language substan- 
tially as follows would accomplish the purpose: 


In a proceeding involving competition between carriers, the 
Commission, in determining whether a proposed rate is lower than 
a reasonable minimum rate, shall consider the facts and circum- 
stances attending the movement of the traffic. Rates of a carrier 
shall not be held up to a particular level to protect the traffic of a 
less economic carrier, giving due consideration to the inherent cost 
and service advantages of the respective carriers. (Emphasis sup- 
plied) 


Note it was his recommendation that the limitation in regard to holding 
rates to a particular level be called into play only when the protection 
of the traffic of a less economic carrier was involved. 

In response to questions during the course of the hearing from 
Senator Potter of Michigan, Commissioner Freas later agreed to phrase- 
ology somewhat different from that which he had previously suggested. 
The Senator asked the Commissioner why it might not be proper to 
strike out the words ‘‘and not by any other mode’’ and to put into the 
amendment wording expressing the need for a compliance with the pro- 
visions of the National Transportation Policy. Commissioner Freas 
agreed that this would accomplish what the Committee was seeking to 
do and the bill as finally written and enacted must be considered as 
reflecting this exchange of views between the Commissioner and the 
Senator from Michigan. 

In the concluding paragraphs of its report, the full Senate com- 
mittee summarized what it has endeavored to accomplish through the 
new section 15a(3) in these words: 


The committee wishes further to emphasize that the amendment 
in regard to section 5 amending section 15a of the Act as framed 
by the Committee is designed to encourage competition in transpor- 
tation by allowing each form of transportation subject to the Inter- 
state Commerce Act full opportunity to make rates reflecting the 
inherent advantages each has to offer, with such ratemaking being 
regulated by the Interstate Commerce Commission, however, to pre- 
vent ‘‘unfair or destructive competitive practices’’ as contemplated 
by the declaration of National Transportation Policy. Under the 
Committee amendment the principal emphasis, but not the exclusive 
emphasis, in a competitive ratemaking procedure involving different 
modes of transportation will be on the conditions surrounding the 
movement of the traffic by the mode to which the rate applies. 
(Emphasis supplied) 
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The following excerpt from the report of the House Committee 
which considered the bill is cited—it further substantiates the barge 
lines’ contention that Congress did not intend for the Commission to 
shut its eyes to all of the facts and circumstances surrounding the 
transportation by both of the two competing modes of transportation, 
thereby making it ‘‘impossible’’ to determine the inherent advantage of 
either, or whether a rate might be competitively destructive. 


The Committee believes that each mode of transportation 
should have opportunity to make rates reflecting the different in- 
herent advantages each has to offer so that the public may exercise 
its choice among them, cost and service both considered, in the light 
of the kind of transportation desired. The Committee believes, 
however, and the National Transportation Policy is clear, that such 
ratemaking should be regulated by the Commission to prevent un- 
fair destructive practices on the part of any carrier or group of 
carriers. 


I have indicated that, in my opinion, the railroads place a warped 
construction of the Commission’s decision in the New Automobile case. 
A reading of that decision, to me, means the Commission intended that 
rates of a carrier should not be held at an artificially high level solely 
to protect the traffic of a less economic competing mode of transportation 
and with this philosophy we have no quarrel. 

Clearly, the railroads should not be required to hold their rates at 
an artificially high level to protect the traffic of the barge lines where the 
barge lines are charging an unreasonably high rate but when the rate 
of the barge line merely meets fully distributed costs, the railroads 
should not be permitted to assess rates on the same traffic that barely 
meets their out-of-pocket costs so as to take the business away on the 
theory they can make up their loss on other noncompetitive traffic. 

True, if the barge line is the low cost carrier, it can reduce its rates 
down to its bare out-of-pocket costs also, but it could not long stay in 
business, were it to do so, as it has no reservoir of nonncompetitive 
traffic such as the railroads enjoy. How far the railroads should be 
permitted to go in meeting competition will vary with each individual 
ease and the interests of the public would best be served by leaving this 
to the discretion of the Commission, without artificial restraints being 
placed upon them. 


Summary 


Summing up what has been said, we feel the railroads’ position is 
untenable because they would have the Commission, for all intents and 
purposes, ignore important provisions of the National Transportation 
Policy, particularly those dealing with the recognition and preservation 
of the inherent advantages of the several modes of transportation and 
the prohibition against unfair and destructive practices. If there is 
one thing that the legislative history makes crystal clear, it is that Con- 
gress wanted the Commission, in the administration of the Act, to follow 
the mandate of the Transportation Policy more carefully in the future 
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than it was alleged to have done in the past, this is borne out by the fact 
that reference to the policy is now made a part of the substantive law. 

In conclusion, the barge lines believe Congress intended that the Com- 
mission, in the determination of reasonable minimum rates where inter- 
modal competition is involved, should do the following things: 


1. Place greater, but not exclusive, emphasis on the particular cir- 
cumstances and conditions surrounding the movement of the 
traffic by the proponent carrier. 

2. Deny the publication of rates which would fail to reflect the in- 
herent advantages of cost or service of one or the other of the 
two competing modes of transportation involved. 

3. Deny the publication of rates that would be tantamount to an 
unfair or destructive practice, commonly referred to as ‘‘de- 
structive competition. ”’ 

4. Refuse to require the maintenance of rates at something higher 
than a reasonable minimum level, solely to protect the traffic of 
a less economic carrier. 

5. Keeping all of the pertinent provisions of the Act and the 
National Transportation Policy in mind, permit rates to be 
adjusted in such a manner as to best protect the public interest 
through the preservation of national transportation system, ade- 
quate to meet the needs of the nation’s economy. 


It is the position of the barge lines that all modes of transportation 
will live and prosper if the Commission will construe the new rule of 
ratemaking in keeping with the above. They further contend that such 
a construction is necessarily required if the public, whose interests we all 
must admit are paramount, is to be properly served. Thank you. 


Questions and Answers 


Mr. Shinn: Thank you, Mr. Wildman, for your informative discus- 
sion of this problem. 

This concludes the main statements and the panel members are now 
ready for your questions from the floor. Before stating a question, 
please clearly identify yourself for the reporter, and indicate to whom 
the question is addressed. 

There are no particular floor rules except that we ask you to confine 
your questions to the problems that have been presented here in this 
discussion. Let us have the first question, please. 

Mr. Donal Turkal (Seaboard Railroad, Richmond, Virginia) : I will 
ask this of Mr. Wildman. Sir, in advocating the Commission control 
over a particular rate that a rail carrier desires to reduce so as not to 
go below the fully distributed cost of a water carrier, do you mean to 
imply by that, water carrier rates for the total charges of a particular 
water carrier service involving perhaps a rail rate to the port, a water 
rate beyond and perhaps a rail rate beyond the ultimate port, or do you 
mean only to confine your remarks to a port-to-port relationship? 

Mr. Wildman: I think that on the barge lines in particular, the 
bulk of the traffic that is moved requires some accessorial service at the 
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origin end or at the destination end or both, and I think that the Com- 
mission must take into consideration the overall costs of handling the 
traffic that the shipper would have to pay or the costs on that traffic 
rather than just the barge factor. 

For instance, we might have an overall cost of moving traffic by 
barge of $8.00 a ton, and possibly the barge rate is $5.00 a ton, and we 
will say that the barge’s fully distributed cost is $4.00. 

Now, I don’t think that the railroads should come down to $5.00 
on that, that is, just being the barge section or part of the total overall 
costs. 

Mr. James A. Bistline (Southern Railway, Washington, D. C.): 
I will address this to Mr. Pinkney, although it could go to Mr. Wildman 
too. 

Mr. Pinkney, if we start with the proposition that the new section 
states that the rates of one carrier should not be held up to protect the 
traffic of another, and then the reaffirmation in the New Automobile 
case, which you state you believe has been reaffirmed, now is it your 
position that with the addition of the last clause on 15a(3), namely, with 
due regard to the National Transportation Policy, that the Commission 
can take into account numerous factors such as those enumerated by 
Commissioner Murphy at luncheon, so as to accomplish the same purpose? 

Now, to reopen the umbrella, if you want to call it that, by the 
exclusion of consideration of a number of factors which in fact will 
hold the rates up to protect the traffic of another carrier—is that your 
idea? Do I make myself clear? 

Mr. Pinkney: I think so, Mr. Bistline. 

We take the position that the new clause means, the first part of it, 
not the National Transportation Policy, but the other portion of it, 
that the Commission shall under no circumstances hold up the rates of 
one mode of transportation or one carrier for the sole purpose of pro- 
tecting some other mode of transportation. They cannot do that. 

But on the other hand, they can look at these other considerations 
including those mentioned by Commissioner Murphy in the series of 
questions he asked today, and the point I made on what constitutes 
unfair competition, they may certainly examine the rates to see whether 
they meet those tests or not. 

Mr. Shinn: Do you have any comment, Mr. Wildman? 

Mr. Wildman: I believe that Mr. Pinkney has covered it. 

Mr. Norman White (Illinois Central Railroad, Chicago): I’d like 
to ask Mr. Wildman this. At the outset of your statement, you indicated 
that you spoke for certain unidentified barge lines. Do those include 
the unregulated barge lines? 

Mr. Wildman: No, I am only stating the position of the regulated 
barge lines. 

Mr. White: As a spokesman for them, do you think the considera- 
tions for a determination of this rule of ratemaking should be different 
for unregulated barge lines? 

Mr. Wildman: Well. I know that the Commission has given very 
little consideration to what the level of the rates are when the railroad 
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is trying to meet the competition of an unregulated barge line, but I 
don’t include in that category traffic which the regulated barge lines 
carry and which would be carried as unregulated traffic, should they 
see fit to do so under the exemptions as provided for in section 303. 

Mr. White: That was to be my next question, and I will change 
your phrase ‘‘could be’’ to ‘‘do handle’’ in unregulated service. 

Mr. Wildman: Well, that is something, Mr. White, that I know 
changes from day to day and I don’t think that they can predicate rates 
on the way it is handled today and where it may be handled differently 
tomorrow. 

I will put traffic, exempt traffic, handled by the regulated barge lines 
in the same category as I will put regulated traffic. 

Mr. White: Thank you. 

Mr. Richard J. Hardy (Belnap, Spencer, Hardy & Freeman, Chi- 
cago): This is addressed to Mr. Langdon. As a spokesman for the rail- 
roads, in the hearings preceding the 1958 Act, you are of course aware 
that Congress rejected the ‘‘three Shall Nots’’ in all of its various 
manifestations. In your remarks here this afternoon, you expressly 
acknowledged that the language actually enacted allowed proof that a 
reduced rate constitutes competition unfair or destructive of another 
mode. 

That is as near to a quote as I can recall it. 

In your continuing remarks, however, you refer only to those situa- 
tions where the reduced rates would in your judgment be lawful. 

Could you cite examples of situations where reduced and compen- 
satory rates would be unlawful under section 15a and the National 
Transportation Policy as you understand those provisions. For example, 
in your illustration of the barge versus rail situation, where you assumed 
a $5.00 barge rate and a $2.00 barge cost, if the costs were $5.00 so that 
it could be said that the advantage of water transportation was actually 
passed on to the public and the rail rate reduction to $7.50 was at a 
level just barely in excess of the railroad’s out-of-pocket cost, would you 
say that in that situation, the rail reduction was an unfair or destructive 
competitive practice? And if not, could you give me an illustration of a 
situation that you think does constitute an unfair or destructive com- 
petitive practice? 

Mr. Langdon: Well, I don’t believe that in the example that you 
cite, the rail rate should be regarded as an unfair and destructive com- 
petitive practice. 

I don’t think the rail rate in those circumstances should be regarded 
as an unfair and destructive competitive practice at all. If the rails 
publish the rates that are proposed, even though they are only slightly 
above out-of-pocket costs, they will increase the contribution to net 
revenue. That is actually the acid test here. 

And of course, the minute that the added volume on the railroad 
actually moves the constant costs and therefore the total unit costs are 
going to be reduced. So I would let the railroad actually reduce that 
rate if it increased the net earnings of the railroad. 
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I don’t believe either that the Congress had in mind reserving any 
special privilege to the low cost form of transportation. Actually the 
amendment that might have had such an effect—the one the Commission 
sponsored—the Congress paid no attention to. It was cited by Mr. 
Wildman—the amendment which, in effect, would have given the rate 
initiative to the more economic form of transportation. 

How do you define what is the more economic form of transpor- 
tation ? 

In summary, I don’t think either the low cost or high cost form 
can be denied the right to make what for that form is a compensatory 
rate and will increase its net revenues. 

Mr. Hardy: Could you then proceed to answer the second question, 
would you cite an illustration of a compensatory reduction in rates that 
does reflect an unfair or destructive competitive practice? Could you 
name one? 

Mr. Langdon: I think a rate below cost would be an unfair and 
destructive competitive practice. In addition, there might be other 
situations where there was a provable intent to destroy that might be 
regarded as an unfair and destructive competitive practice. But I 
do not think that a destructive competitive practice is found in a situa- 
tion where one mode of transportation advances itself in an area where 
it can increase its net revenues, even though done at the expense of 
some other form of transportation. That, to my way of thinking, is not 
a destructive competitive practice. 

On the contrary, in the American tradition, we don’t reward or 
preserve the less efficient. They go by the wayside. After all, the rail- 
roads have gone down in their proportion of the ton miles in this country 
by 25 per cent, while the barges and the trucks have increased a hundred 
per cent, and we have been denied in certain instances, the right to 
make compensatory rates. 

I don’t think that in asking for the right to make compensatory 
rates, we are asking for anything more than what the barge lines have 
had all along. For the most part, of course, the barges are exempt, and 
don’t have to pay any attention to the law. Even to the extent that the 
barges are regulated, there never has been an instance where a barge rate 
has been held up because of an adverse effect on a railroad. 

And I think we ought to have exactly the same right. 

Mr. Hardy: Mr. Langdon, if I may have an answer to my question. 
You seem to have started to give an illustration of a situation where a 
compensatory rate would be a destructive competitive practice? You 
said if there were a provable intent. Intent to do what? 

Mr. Langdon: Well, I suppose that under certain circumstances 
such as those where the antitrust laws have operated in the past, in 
instances where there has been an intent to destroy competition, it might 
be possible for the railroads to be in violation of the prohibition against 
‘*unfair or destructive competitive practices.’’ 

Actually, however, if the rate is a compensatory rate and does no 
more than accurately reflect the conditions and circumstances of the 
railroad, and improve net revenues, I doubt if it can be regarded as 
a destructive competitive practice under any circumstances. 
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Mr. Shinn: Mr. Langdon, to clear the record here, you speak of a 
rate below cost: Will you define exactly, please, what you mean by costs? 

Mr. Langdon: Long term variable costs, and the Commission is 
apparently in complete accord. The Commission’s cost section has said 
the full cost is a faulty approach, and one that is at cross-purposes with 
the differential pricing system on which railroad ratemaking must be 
done. 

Mr. Shinn: Specifically, do you mean out-of-pocket costs, as fre- 
quently used by the Commission in its reports? 

Mr. Langdon: Yes, certainly as a base. The cost section’s out-of- 
pocket costs include, over the long term, a return on the investment, 
i.€., a complete return on the investment in equipment and a partial 
return on the fixed property. That is after income taxes. 

Mr. Shinn: Next question, please. 

Mr. Robert Burchmore (Burchmore, Good and Bobinette, Chicago) : 
Mr. Langdon has given us his idea of what rate competition is proper 
by the railroads, such competition as would increase net revenues and 
putting as a lower limit long term variable costs, and you, Mr. Pinkney, 
gave us your idea of destructive competition which I can’t state exactly, 
but it referred to any reduction that merely induced another reduction 
or without any benefit to either mode of carriage or that would shift 
the transportation burden, or that might discriminate between commodi- 
ties and so forth. 

I’d like to ask you to tell us what area of rate competition is left 
within your definition? 

Mr. Pinkney: Well, rate reductions are lawful, if they do not do 
those things such as those that you have just enumerated. 

Mr. Burchmore: Can you describe rate reductions that don’t do 
those things? 

Mr. Pinkney: Well, the Commission has allowed many thousands 
of rate reductions, I am sure, over the past several years, and while the 
Commission may have been upset on some of these, I mean I think there 
would probably be thousands of instances where there have been rate 
reductions that have been permitted by the Commission. 

I think that the proof of the situation is in what’s actually happened. 

Now, the Commission has refused rate reductions in many eases, 
including cases involving motor carrier reductions, because they violated 
some of these principles that I mentioned a few minutes ago. 

I am not sure that answers your question, Mr. Burchmore, but that 
is my thought. 

Mr. Burchmore: I am like Mr. Hardy, I still want an example. 

Mr. Pinkney: Well, an example is, I think I gave you an example 
in one of these cases where the motor carrier rates were suspended. 
They suspended the motor carrier rate on cigarettes from Richmond, 
Virginia to Cleveland, Ohio. That’s been in recent months. The Trunk 
Line Territory Railroads said in their petition for suspension : 


Even though a rate may be compensatory it could, if estab- 
lished, constitute an unfair or destructive practice. This rate could 
result in unfair and destructive competitive practices if it becomes 
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effective through the medium of forced reductions by protestants 
in order to meet the competition created by the respondent. 


Mr. Burchmore: To clear the record, let me ask you then, from 
Mr. Langdon’s statement whether it is your position that a railroad 
rate reduction, if above long term variable costs, and if shown to pro- 
duce an increase in net rail revenues, could be a destructive competition ? 

Mr. Pinkney: I certainly think it could be. 

Mr. Shinn: Next question, please. 

Mr. John R. Turney (Turney & Turney, Washington, D. C.): Mr. 
Langdon, do I correctly interpret your position to be that the rate is 
unlawful if it is either noncompensatory in the sense which you have 
used, or if its effect will not be to increase the net revenue of the carrier, 
taking into account the revenue lost on existing traffic? 

Mr. Langdon: No, Mr. Turney, the second test you mention is one 
that I think the carrier itself has to make. And I think too that it has 
to be made often in the light of the trend. There may be a loss today 
as a result of compensatory rates, but in the light of the traffic trend, 
taking into account the gradual erosion of the traffic, we may be further 
ahead by making the rate reduction two years from now. In other words, 
we would be ahead of where we would otherwise be if we had not made 
the rate reduction. I think we have to look ahead. 

Mr. Turney: Then your frequent use of the term ‘‘and increase its 
net overall revenue’’ was just thrown in for talk, is that right? 

Mr. Langdon: No, it wasn’t. We are trying to take into account the 
long range. We are trying to get on our feet in this industry by taking 
into account the long range effect of the competition that we are en- 
countering in such a way that we will be in business two or three years 
from now. That is frankly what it amounts to. 

Mr. L. A. Schwartz (New Orleans Traffic and Transportation Bu- 
reau, New Orleans) : I have listened with a great deal of interest to this 
discussion here today, Mr. Langdon, and apparently it resolves itself 
around this matter of competition between different modes of trans- 
portation. 

Would you say that the other sections of the Act like section 1 
as to reasonableness, and section (3) as to undue preference and 
prejudice, are to be disregarded by the new section 15a(3) ? 

Mr. Langdon: No, absolutely not. So far as section 3 and any of the 
other provisions against discriminations are concerned, the railroads 
have been very careful in every step they have taken in the advocacy of 
a new competitive rate rule to acknowledge an obligation to prove that 
their rates were nondiscriminatory among shippers. So far as section 1 
is concerned, I think on the minimum side that section is largely satis- 
fied, when you show the rate to be a compensatory rate. 

Mr. Schwartz: This brings forth this question then, in arriving at 
a test of a rate when considered in the light of section 15a(3), would 
you say that the compensatory nature of that particular competitive 
rate is the sole criterion? 

Mr. Langdon: I’d say that it is the controlling criterion as to a 
minimum rate, that is right. The fact that it covers the variable costs 
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and makes a contribution to net revenue. I think that is the controlling 
yardstick. 

It is exactly the same yardstick that has been used, so far as I 
understand it, in the making of barge rates. You won’t find any barge 
rates that are higher than compensatory because of the effect on any 
railroad traffic. 

Mr. Shinn: Next question, please? 

Mr. Charles H. Clay (The Soo Line Railroad, Minneapolis): I’d 
like to ask Mr. Wildman what is your interpretation of section 303 of the 
Act which provides that differences between rail rates and barge rates 
shall not be considered unfair competition, and whether in view of that 
section, the Commission has the same power to require barge lines to raise 
their rates or refrain from lowering them, that you claim it has to 
with regard to rail rates? 

Mr. Wildman: My experience with the barge people which goes 
back about 12 years, in that, I have never seen the provisions of that 
particular section come into play. It doesn’t mean very much so far as 
the barge lines are concerned. I think it was put in there primarily 
as a result of fears of certain senators at the time the 1940 Act was 
passed, that the barge lines would be forced to increase their rates on 
account of relationships with the rail rates. That was the sole purpose 
that it was put in the 1940 Act. Actually it means very little in prac- 
tical application. 

Mr. Clay: Well, like the other two gentlemen, I’d still like to have 
my question answered. Then, in your opinion, does the Commission 
have the power in an appropriate case to require the barge lines to raise 
their rates to protect railroad traffic? 

Mr. Wildman: I don’t think they have, I don’t think it means any- 
thing under that section. 

Mr. Shinn: Next question, please? 

Mr. Prime F. Osborn (Atlantic Coast Line, Wilmington): I’d like 
to ask a question of Mr. Sutherell and Mr. Pinkney. 

Is it a fair statement of your positions that this particular enactment 
has done nothing? 

Mr. Sutherell: Apparently I gave the impression that I was sup- 
porting Mr. Pinkney’s thoughts. I didn’t intend to give that impres- 
sion. 

I said in my remarks that in my opinion the new rule of ratemaking 
was not necessary, that it merely emphasized and clarified provisions 
that had already been in the Act. 

I didn’t say that it does nothing, and I don’t think I will say that 
now. I think to that extent, it does something. It brings everybody’s 
attention, including the Commission’s attention, to the provisions that 
had already been in the Act. 

Mr. Pinkney: I say that it did do something very definitely, and 
that is, it closed the door on any condemnation of any rate by the Com- 
mission for the sole purpose of protecting the competing mode of car- 
riage. 

It definitely enacts into law the doctrines expressed in the New 
Automobile case: 
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There appears no warrant for believing that rail rates for ex- 
ample, should be held up to a particular level to preserve a motor 
rate structure. 


As I stated before, the Smathers subcommittee report shows that 
the only purpose of section 15a(3) was the Congressional affirmation of 
that policy. There can be no doubt about that. 

Mr. James Mann (Quaker Oats Company, Chicago): I’d like to ask 
Mr. Wildman if he will tell me please, what he meant by noncompetitive 
rail traffic? 

Mr. Wildman: Well, we can find it in the movement of oranges 
and other fruit from California to Chicago. I don’t believe the railroads 
meet very much competition with that. I believe there are lots of lumber 
movements from the Pacific Northwest where there is no competition. 

Mr. Clarence Raymond (Louisville and Nashville Railroad) : I want 
to ask Mr. Pinkney a question, if the decision in the New Automobile 
case was not the law before the enactment of new section 15a(3) ? 

Mr. Pinkney: Well, your people, whether it was a law or not, your 
people alleged that the Commission had been violating that particular 
principle and the Commission had been holding up the rates of one mode 
to protect the traffic of another mode. 

For that reason alone, that was alleged throughout all of the hear- 
ings back there. I personally think yes, it was the law, and I personally 
always disagreed with the allegation that the Commission was doing that. 

The language of many of their decisions indicated that that might 
be the reason they were condemning some rate. But a closer examina- 
tion of those decisions would usually disclose that the rate was found 
unlawful for other reasons. 

Mr. Raymond: Didn’t the Commission say in the petroleum cases, 
one of the petroleum cases that it was prescribing the rates to apportion 
the traffic between the motor carriers? 

Mr. Pinkney: It may have. There were a great many cases cited 
by the railroads during the course of those hearings that would indicate 
that the Commission had done that which has been stopped by this law. 
They cannot do that again. They will have to find other reasons for con- 
demning rates. 

Mr. Francis C. Ford (Southern Motor Carriers Rate Conference, 
Atlanta): I’d like to address this to Mr. Langdon. I have a supple- 
mental question I must ask you. 

Is it your opinion that if the rate is compensatory, it would not be 
detrimental to the national policy? 

Mr. Langdon: I think such a rate is in furtherance of the National 
Transportation Policy. After all, the objective is a sound, overall trans- 
portation system, and if the various parts in that system can’t make com- 
pensatory rates, I don’t know how we are going to get an overall system 
that is efficient. 

Mr. Ford: Now, as you know the past several years, the railroads 
have been constantly complaining about the cost and that they needed 
some form of relief. 
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Certainly if your line was not one of the lines that were actively 
endorsing this, you probably were doing a lot of thinking, which leads 
to this question. 

Under the new rules of ratemaking as outlined in section 15a(3), 
under the proposed amendment of ratemaking, you are proposing to 
reduce rates on the basis of the writing of net revenue. You are pro- 
posing that. 

If this thing spreads to get more tonnage, this more tonnage re- 
quires more help, requires more labor, requires more output, and it cuts 
down on the entire net, and how do you propose to defend this in a light 
that is not detrimental to the National Transportation Policy? 

Mr. Langdon: Well, while we are doing this and adding to our 
volume, of course our constant costs, our unit costs are coming down. 
Now we might get to the point, the day might come, I don’t know, when 
the railroads were operating at capacity. If that happens, maybe you 
have got a good point in using so-called full costs—at least until our 
capacity is increased. 

But realistically now, we are operating at far less than capacity, 
certainly from the point of view of overall plant. 

Any contribution we can get to net revenues which has the effect 
of reducing our unit costs, and this in turn perhaps attracts more 
volume, we are moving in the direction of making ourselves a more 
efficient system and perhaps making it unnecessary to increase our rates. 
You get to the point, however, where you are operating at capacity, or 
get beyond the low point in the cost curve, and then you may have a 
different situation. 

Mr. Ford: That is taking into account increased costs in labor each 
year? 

Mr. Langdon: Yes. In other words, it is looking for more net 
revenue from added volume. 

Mr. Shinn: Next question, please. 

Mr. Peter W. Asher (Dorr, Hand, Whittaker & Watson, New York) : 
I’d like to ask Mr. Pinkney and Mr. Wildman, I guess, to give us some 
examples of railroad rate reductions which are compensatory but do 
constitute an unfair competitive practice? 

Mr. Pinkney: I could say this. It could as well have been a rail 
reduction in that cigarette case I was talking about, where the Commis- 
sion refused to let the motor carriers reduce the cigarette rate, even 
though rates on such type items are usually very high. That’s happened 
in the other direction too. 

There you have a very high rated commodity that always under our 
system of ratemaking, carries a very high rate. I would almost bet 
money that that rate that was suspended was way above the motor car- 
rier’s out-of-pocket costs. 

I think the Commission has done the same thing to the railroads in 
many similar type cases dealing with highrated commodities. 


Mr. Asher: I will ask you the following, Mr. Pinkney, suppose a 
rail rate reduction were compensatory but were below motor carriers’ 
out-of-pocket costs, would you consider that an unfair competitive prac- 
tice? 
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Mr. Pinkney: Not necessarily. It depends upon what you mean 
by compensatory. 

Mr. Asher: Assume the same standard of costs for both the rail 
and the truck, assume out-of-pocket costs were the same. 

Mr. Pinkney: You get into quite an involved field at that point. 
At this point I don’t understand the question. 

Mr. Shinn: One more question, our time is running out. 

Mr. Roy D. Erickson (Chicago and North Western Railway Com- 
pany, Chicago): I will address my question to Mr. Wildman. 

You made the comment, Mr. Wildman, that an unregulated carrier 
cannot plead the defenses that a regular carrier can, or a water carrier, 
for example, or motor carrier. Should a regulated motor carrier or 
water carrier which operates in one direction as an exempt carrier be 
able in any part of its service to receive the benefits of the Commission’s 
protection ? 

Mr. Wildman: Well, I don’t know of any barge line that operates 
that way. Maybe Mr. Pinkney can tell you about the trucks. 

I will say that in the few occasions where I have endeavored to get 
a suspension from the Commission on behalf of some unregulated carrier, 
I haven’t met with any success whatsoever. The Commission feels that 
it owes no duty whatsoever to an unregulated water carrier not subject 
to its jurisdiction. 

Mr. Erickson: My question was particularly directed to the opera- 
tors in a dual capacity, one way it is regulated and in another instance 
returned unregulated ? 

Mr. Wildman: Will you give me an operation of that kind? Itisa 
little unique. 

Mr. Erickson: Let’s say you have an exempt carrier of grain in full 
tows, as distinguished from regulated carriers where you have mixed 
tows, that require publication of rates. 

Mr. Wildman: Most of the regulated carriers carry their grain in 
mixed tows and under published rates. 

Mr. Erickson: What are Mr. Pinkney’s comments on the matter? 

Mr. Shinn: Do you care to comment, Mr. Pinkney? 

Mr. Pinkney: No, but I might say this, there are probably instances 
where regulated carriers do use exempt commodities on backhaul. 

Mr. Erickson: Should they in their regulated operations then be 
entitled to the protection of the Commission where they appear before 
the Commission in cases involving reductions made by a rail carrier? 

I am thinking particularly of the steel regulation and the steel 
under regulation, and return grain. 

Mr. Pinkney: Yes, I think any carrier is entitled to come in and 
attempt to show that a proposed rate reduction is unlawful even in those 
circumstances. 

Mr. Shinn: I think your interesting questions indicate that we 
needed at least twice as much time for the main speakers and for the 
question period. Maybe we can crowd in just one question from each 
member of the panel to another panel member. 

Now, our time is running out, so the questions will have to be direct 
and the answers not too long. Beginning with Mr. Sutherell. 
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Mr. Sutherell: In the interest of time, I will defer. 

Mr. Shinn: Mr. Wildman. 

Mr. Wildman: I’d like to direct this question to Mr. Langdon. 
Mr. Langdon, under your interpretation of section 15a(3), how would 
the inherent advantage of a carrier be recognized and preserved as 
required under the National Transportation Policy? 

Mr. Langdon: Well, in the example I cited where the railroad was 
the high cost carrier in meeting the barge competition, the inherent 
advantage of the railroad would be in that it could with its service obtain 
the traffic at a rate of $7.50, although the barge, with its lower costs, 
could go much lower. 

After all, the inherent advantage of a form of transportation isn’t 
necessarily the fact that it is low cost. That is one factor but the shipper 
also takes into account the service that he gets for the lower cost. In- 
herent advantage is a combination of service and cost. 

And so the inherent advantage of the railroad in the particular 
instance that I cited would be the fact that it could get the traffic at 
$7.50 even though there was a lower cost on the barge. 

Mr. Wildman: Do I take it then from what you say that the Com- 
mission must take into consideration the facts and circumstances sur- 
rounding the movement of the traffic by both modes of competition ? 

Mr. Langdon: Absolutely not. The only factor they should take 
into account is whether the rate is a compensatory rate and whether or 
not it is nondiscriminatory. 

Now, if the other side wants to come in and prove, try to prove that 
a rate is unfair and destructive competitive practice, they have got to 
show, in order to succeed, that the result of the rate will do more than 
have an adverse effect. In other words, an adverse effect on the barge 
line or the truck line will not satisfy the requirement of an unfair and 
destructive competitive practice. After all, the objective of a competi- 
tive rate is to have an adverse effect. 

Mr. Shinn: Mr. Pinkney, do you have a question for another panel 
member ? 

Mr. Pinkney: The question is to Mr. Langdon. You were prevented 
by the time limitations from completing your presentation. What was 
your other point? 

Mr. Langdon: My other point was that what are often referred to 
as rate wars today are in reality no more than departures from a rate 
adjustment that no longer has validity. 

When the truck came on the scene, it adopted the railroad rate 
structure with its high rates on the high valued commodities. This 
structure suited the purposes of the truck perfectly. 

Now, what is happening today is that, as the railroads make these 
reductions, they are making adjustments in a scheme of ratemaking that 
is based on the value of the service, which suits the truck perfectly, 
but which does not serve the railroad and does not serve the competitive 
advantage of the railroad. That is what is taking place today. It is 
going to continue to take place. It isn’t a rate war; it is simply an 
adjustment to a rate structure which undertakes to express the competi- 
tive advantage of the railroad business. 
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Mr. Pinkney: I called attention to the fact that the railroads no 
longer handle much L. T. L. traffic. We in the motor carrier business 
have pretty well taken that over, and so I do not concede to the axiom 
that the railroads are the low cost carrier in all circumstances, taking all 
the facts into consideration; and I am soundly and firmly convinced 
that we must maintain some semblance of a rate structure in this country, 
and I firmly believe that our system of ratemaking must be preserved 
if all of our things are to move freely. 

Mr. Langdon: I have one question of Mr. Wildman. A railroad I 
know of had a branch line in the midwest. It was originally built some 
75 years ago for a special purpose long since satisfied, but in the mean- 
time a lot of country elevators came along, and for the last 50 years, the 
line has been moving grain from these country elevators to Chicago and 
also to the eastern seaboard. 

About three years ago, the trucks moved in and began taking the 
grain over to the river, the Illinois River. Of course they are exempt 
trucks, and they dump it in the exempt barges over there on the Illinois 
River. 

Now, my question of you is, does that railroad have a case of unfair 
and destructive competitive practice, and if so, in what form? 

Mr. Wildman: That is a pretty big question. 

Mr. Langdon: I want to add that the abandonment of that line is 
now being considered. Now, is that a case of unfair and destructive 
competitive practice, and where do we go for relief? 

Mr. Wildman: Well, in the first place, the movement of grain on 
the Illinois River is not exempt because the Illinois Act contains no pro- 
vision similar to the Interstate Act in regard to exemption in bulk com- 
modities. 

Now, I wouldn’t want to make a categorical statement one way or 
the other without examining all of the facts and circumstances. I do 
think that possibly the inherent advantage of the transportation by water 
possibly is being preserved in this case, and if it is, why I don’t think 
there is a destructive competitive practice. 

Now, recently in the arguments before the Commission on the piggy- 
back plan, the representative of the carriers showed general inherent 
advantages of transportation by rail, as compared with truck. 

Now, those same situations apply in reverse when you make a com- 
parison of the relative efficiencies of a rail transportation and a barge 
transportation system. For example, the ratio of equipment weight to 
carrying capacity of the rails is two to one, on the barges it is five to 
one, and the equipment cost in relationship to carrying capacity on the 
rails is $120.00 a ton as against $320.00 for barges. 

The diesel oil consumption per thousand ton-miles is far less by 
barge than it is by rail. 

So the overall efficiency, due to the fact that the barge lines can 
operate in units many times having as much as 20,000 tons in one tow, 
makes for an efficiency which I think the Commission must recognize 
if it is going to establish rates in harmony with the transportation policy 
and in the best interests of the public generally. 
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There is just one other comment I want to make and that is that I 
think that any reduction in rail rates that, even though under your 
theory, it may be compensatory, and if such reduced rates contribute 
$10,000 to the railroads’ annual net revenues, and it has the effect of 
taking a hundred thousand dollars away from the barge lines, I do not 
think that such a reduction in rates is in the public interest. 

Mr. Pinkney: Mr. Moderator, may I comment too on that? 

I think we probably may be getting the discussion a little bit afield, 
although I can recognize the justness of bringing in this question of 
exempt commodities. 

My remarks briefly were addressed to the competition between the 
regulated motor carrier and the regulated railroad. 

We too suffer in many respects from the fact that there are many 
exempt commodities. Unfortunately maybe, or fortunately in the view 
of some people the exemptions have been declared to be in the public 
interest, and some carriers benefit from thém, some carriers do not. Our 
regulated carriers suffer the loss of a tremendous amount of traffic to 
some of the exemptions. I believe we should keep that a little bit in 
focus because that is not the sort of destructive and unfair competition, 
that element should be left out of the main subject of what section 
15a(3) means. 

Mr. Langdon: May I just have a word? Every time we made rates 
for the primary purpose of meeting either private transportation or 
unregulated water transportation, who comes in to oppose them and who 
insists upon using the prohibition against unfair and destructive com- 
petitive practice? 

The regulated carriers come in, and before you know it, you are 
fighting them even though your real objective was to meet private 
transportation, or unregulated transportation. So in practical effect you 
have exactly the same standards when you are trying to meet this un- 
regulated or private transportation as when you are trying to meet 
regulated transportation. 

Mr. Shinn: Well, anyway I came out of this much better than I 
expected, but only because we have real gentlemen and scholars on this 
panel, a good combination for any serious discussion. 

Now, I believe I am privileged to have the last word, a very brief 
concluding statement. 

From this discussion one firm finding is inescapable: The interests 
with which the speakers are associated certainly have been well repre- 
sented. Because of the complex nature of this subject, your moderator 
will not try to weigh the individual presentations. The record speaks 
for itself, and with considerable firmness, as to the views of the indi- 
vidual panel members. 

But certain general conclusions definitely are justified. First, the 
record of this discussion shows that substantial grounds exist for varying 
interpretations of amended section 15a. Second, the record, nevertheless, 
provides material for a sound, legal construction of that section. Third, 
that in weighing the different arguments a grain or two of allowance 
must be made here and there for the vigorous and most efficient manner 
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in which the speakers have represented the interests with which they are 
associated. 

And finally, this discussion again clearly demonstrates the continued 
need for (1) an experienced and well informed bar; and (2) for an 
impartial and authoritative umpire or referee in applying statutes of 
this kind, which of necessity are written in broad general terms. I reveal 
no trade secret in saying that Commission people, examiners particularly, 
find informed discussions of this kind highly interesting and most help- 
ful in their work. 

And now, in conclusion: For the Association, I want to thank the 
members of the panel for their substantial and helpful contributions to 
a better understanding of amended section 15a, and the audience also, 
for their interesting and penetrating questions. The cooperation of all 
concerned has made your moderator’s job a pleasure, indeed. 

By the power conferred upon me by this fine Association, I now 
declare this session closed. 





Book Review 
TRAFFIC MANAGEMENT 
Principles and Practices 


By Charles A. Taff.* 631 pages. Homewood, Illinois, Richard D. Irwin, Inc., 
1959. $8.50. 


Reviewed by James L. Givan t¢ 


Dr. Taff is Professor of Transportation in the College of Business 
and Public Administration of the University of Maryland. His new 
book on traffic management is intended primarily as a college textbook. 
It would, however, represent a valuable addition to the library of any 
student of traffic and transportation. It comprehensively surveys all 
aspects of industrial traffic management and is organized and presented 
in an easily readable style—a characteristic which is so frequently lack- 
ing in books dealing with technical subjects. 

In addition to covering thoroughly the basic subject matter to be 
found in any book dealing with the subject of industrial traffic manage- 
ment, Professor Taff’s book also deals informatively with many of the 
newer developments in transportation, such as air freight, piggyback, 
and the operation of privately owned trucking equipment, and the use 
of electronic data computers as a new tool in the modern traffic de- 
partment. 

In view of the recent, widespread interest in piggyback and fishy- 
back service, as illustrated by the number of shippers who appeared in 
recent hearings before the Commission dealing with this subject, it would 
appear that this is an area in which the traffic manager of tomorrow 
should be fully informed. Professor Taff’s book might well have de- 
voted even more discussion to this subject. However, in fairness, modern 
piggyback operations are still in their developmental stage, and it is 
to be anticipated that experience now being acquired in this field un- 
doubtedly will form the basis for a fuller discussion of this subject in 
any subsequent editions. 

Although Professor Taff fully and properly explains the procedures 
heretofore applicable in recovering damages from motor carriers based 
upon overcharges pursuant to the doctrine of the Bell Potato Chip case, 
unfortunately those procedures have been invalidated by the recent de- 
cisions of the Supreme Court in T. I. M. E., Inc. v. United States, which 
was handed down by the Court after the book had gone to press. This, 
too, will necessitate revision in any subsequent edition of the book. 

The discussion of private carrier operations, which represent a 
rapidly growing segment of our transportation system, is very excellent. 
Not only does it point out the circumstances under which conversion to 
private carriage may be advantageous to industry, but it also deals with 
the selection and maintenance of equipment, the selection, training and 


* Charles A. Taff: B.S. in Commerce, 1937, M.A., 1941, State University of Iowa. 
Ph.D. 1952, University of Maryland. 


+ James L. Givan: LL.B., Columbus University, 1942. Attorney, Washington, 
a. 
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supervision of drivers, the scheduling of equipment, and safety programs. 
These represent practical problems which must be understood and dealt 
with by the traffic manager who undertakes to go into private carriage. 

One new development described by Professor Taff which holds great 
promise for the future, is the use of electronic data computers in the 
traffic department. While such equipment is costly, and could probably 
be used advantageously by only a few of the larger industries at the 
present time, there is reason to hope that as newer and less expensive 
electronic equipment becomes available, and as the techniques of its use 
are perfected, the traffic manager of tomorrow will find electronic equip- 
ment an increasingly useful aid to the efficient and accurate performance 
of the duties of his department. 

The subject of traffic management is not new, nor are books dealing 
with the subject. However, Professor Taff’s book illustrates most con- 
vineingly the many and varied duties of the traffic manager in the mod- 
ern world of transportation, and serves to emphasize the fact that there 
is a proper place at the top executive level of any industry for the trained 
and competent traffic manager. 





LIFE’S RECORDS CLOSED 


By Lronarp Hii 
Chairman, Memorials Committee 


Gilbert H. Alfriend, 4114 W. Franklin St., Richmond 21, Virginia. (6- 
13-59) 


E. P. Ryan, Traffic Manager, Nebraska Live Stock Auction Association, 
P. O. Box 334, Grand Island, Nebraska. 


Edgar Watkins, Munsey Building, Washington 4, D. C. (7-19-59) 
L. G. Wilson, 5308 Calhoun Drive, Van Nuys, California. (1-5-59) 





Mail Ballot of Association of |. C. C. Practitioners Favors 
Code of Ethics for Each Regulatory Agency * 


On July 31, 1959, a letter was sent to the entire membership of the 
Association of I. C. C. Practitioners transmitting a proposed resolution 
favoring enactment of legislation directing each regulatory agency to 
adopt and enforce a code of ethics applicable to its proceedings. A 
postal card was enclosed for reply. 

Texts of the letter and proposed resolution are printed below: 


July 31, 1959 
Dear Member: 


As you know, there are pending before both the House and Senate a 
number of bills which would prescribe a statutory code of ethics applicable to 
practice before and dealings with the several federal regulatory commissions 
including the Interstate Commerce Commission. 

It is expected that hearings will begin on these bills very shortly, and the 
Executive Committee believes it incumbent upon our Association to state a 
position on this important subject. Accordingly, the Executive Committee 
has drafted a proposed resolution to express the views of the Association, and 
it is submitted herewith for your approval or disapproval. 

By way of additional explanation, it might be said the subject of ethics 
was a foremost consideration of the Association when first organized some 31 
years ago, and it is no less important to the membership now—especially so 
since the code of ethics of the Practitioners’ Association is the ethics of the 
Interstate Commerce Commission for its practitioners. It is the belief of our 
Executive Committee that each regulatory agency should be allowed to adopt 
a code of ethics particularly applicable to it. 

The Executive Committee fully appreciates the Commission’s functions 
are largely legislative, and that its effectiveness could be seriously impaired 
if it were shackled with respect to its dealings with those who practice before 
it and the industries it regulates. 

This resolution recognizes the desirability of all federal regulatory agencies 
enforcing a code of ethics, and it places the Association in the position of 
supporting legislation to that end, so long as the regulatory agencies are not 
to be crippled by inflexible statutes. 

f you_should disagree with the proposed resolution, the officers and 
Executive Committee would appreciate your writing in detail what position 
you think the Association should take. 

As hearings on some of these bills appear imminent, your prompt returns 
of the ballot will be appreciated. Please check the enclosed post card as 
indicated and drop it in the mail. 

Very truly yours, 


Mary Louise S. Urmey 
_ a Executive Secretary 
nclosures - 2 


*See News of Interest to Practitioners, this issue of the Journal: “Senate 
Judiciary Subcommittee Begins Hearings on Broad Legislative Program on Adminis- 
trative Procedure and Practice, Sponsored by the American Bar Association,’—S. 
2374, Standards of Conduct for Agency Hearings of Record; S. 600, The Federal 
—— Practice Act; and S. 1070, Recodification of Administrative Procedure 

cx. 
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ASSOCIATION OF I. C. C. Practitioners 
PROPOSED RESOLUTION 


Whereas, There has been proposed in the 86th Congress of the 
United States certain legislation which would prescribe a statutory code 
of ethics applicable to practice before the various federal regulatory 
agencies, including the Interstate Commerce Commission, and provide 
for penalties for violations thereof; and 

Whereas, This Association adopted a code of ethics on October 30, 
1930 and thereafter the Interstate Commerce Commission on September 
15, 1942 adopted this code as its own and incorporated it in the General 
Rules of Practice; and 

Whereas, Experience under said code of ethics has demonstrated 
that it has provided an adequate and satisfactory means of governing 
conduct of those appearing before the Commission ; and 

Whereas, It is the sense of the membership of this Association that 
the problem of ethics can best be handled by adoption by each federal 
regulatory agency of a specific code of ethics adapted to its particular 
procedures and practice. 

Now, Therefore, Be It Resolved by the Association of Interstate 
Commerce Commission Practitioners that the Association favors enact- 
ment of legislation directing each regulatory agency to adopt and en- 
foree a code of ethics applicable to its proceedings. 

July 31, 1959 


* * * * * 


As of August 21, 1959, 2,313 members voted in favor of the proposed 
resolution of the Association of I. C. C. Practitioners—an affirmative 
vote of 97.8 percent of those voting; 02.2 percent against. 








All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 














News of Interest to Practitioners 


Congressional Activities 


Senate Judiciary Subcommittee Begins Hearings on Broad Legislative Program on 
Administrative Procedure and Practice Sponsored by the American Bar Association 


8.600—Tue ADMINISTRATIVE Practice Act * 
S.1070—ReEcopIFICATION OF ADMINISTRATIVE PROCEDURE AcT ** 
$.2374—Stranparps oF Conpuct ror AGENCY HEariNGs OF REcorD *** 


The Subcommittee on Administrative Practice and Procedure of the 
Senate Committee on the Judiciary held initial hearings on July 21 
through July 23, 1959, on Title I of S. 600 and on S. 2374, both drafted 
by the American Bar Association. Senator John A. Carroll, Democrat 
of Colorado, is chairman of the subcommittee; other members of the 
subcommittee are Philip A. Hart, Democrat, Michigan; and Everett 
McKinley Dirksen, Republican of Illinois. Mr. Carroll is the junior 
senator from Colorado. He was elected to the United States Senate, 
November 6, 1956, for the term commencing January 3, 1957, and ending 
January 3, 1963. Previously he served two terms in the House of Repre- 
sentatives. He was first elected in 1946 to the 80th Congress and re- 
elected in 1948 to the 81st Congress. From 1951 to 1952, he was a 
special assistant to President Truman. 

In announcing the hearings, Senator Carroll said: ‘‘The task as- 
signed us is gigantic covering the whole range of administrative govern- 
ment and the Administrative Procedure Act where applicable. We ex- 
pect long and exhaustive hearings.’’ 

In opening the hearings on July 21, Senator Carroll remarked that 


as a result of undue influence and improper and illegal ex parte communica- 
tions between private individuals and government agencies, what we have 
come to know as the system of administrative law has been brought into 
serious disrepute. In addition to these reprehensible and unethical practices, 
other serious criticisms have been charged against some government agencies 
with regard to inaction, endless delay, favoritism, or arbitrary action. 

What is our job? For the first time in thirteen years the Senate has de- 
cided to take a good, hard look to determine how the administrative agencies 
are operating under the Administrative Procedure Act, which was passed in 
1946, and further to determine how these agencies are exercising the power 
delegated to them by the Congress. Numerous proposals have been made to 
amend this Act and to change other procedural law with respect to adminis- 
trative agencies and the power delegated to them by the Congress. If this Sub- 
committee can be helpful in eliminating these abuses, we shall have fulfilled 
our purpose. 

No doubt, with this in mind, leaders of the American Bar, and some of 
the Committees of the American Bar Association, last year drafted legislation 


*H. R. 7092 in the House. See J. C. C. Practitioners’ Journal Vol. XX VI: No. 6, 
March, 1959, pages 697, 698; Vol. XXVI: No. 9, June, 1959, page 1013. 


_ ** See I. C. C. Practitioners’ Journal, Vol. XXV1: No. 7, April 1959, pages 786, 


_ ™*Introduced by Senator Carroll on July 13, 1959. Similar Bill, H. R. 6774, 
introduced by Congressman Harris on April 29, 1959. 
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now entitled S. 600 and S. 1070 [85th Congress, S. 932 and S. 4094]. This 
legislation was designed to correct some of the glaring defects described above. 
It is sufficient to say that no action was taken upon these bills in the last 
Congress because of the gigantic task ahead of any committee or subcommittee 
which would have undertaken the job. : ; 

* * * This Subcommittee has had referred to it a number of bills which 
are extremely complex and far-reaching. We have decided at the outset to 
begin hearings on S. 2374 and Title I of S. 600. We do this for the reason 
that leaders of the Bar generally, and the American Bar Association particu- 
larly, have devoted a great deal of time and attention to these bills. 

S. 2374 is a bill introduced by me [July 13, 1959] at the request of the 
American Bar Association. | want it distinctly understood that I have no 
pride of oa in this bill nor am | committed to it in its present form. 
It was introduced by me solely for explanation and consideration. 

S. 2374 deals with undue influence, improper and illegal ex parte private 
hearings, and provides criminal penalties for those who engage in such illegal 
and reprehensible conduct. 

Title | of S. 600 [Administrative Practice Act] would establish an Inde- 
pendent Office of Administrative Procedure [in the Executive Branch]. 

We have witnesses present as proponents of both of these measures, and 
we expect to hear from future witnesses who may have opposition to them 
or wish to offer refinements or amendments. 


Senator Paul H. Douglas, Democrat, Illinois, was the first witness to 
speak on §. 2374, on July 21, the opening day of the hearings. ‘‘Senator 
Douglas,’’ said Chairman Carroll, ‘‘is one of the ‘great leaders in the 
fight for improvement of ethical conduct’ throughout all the govern- 
ment, including the administrative agencies.’’ 

Practically all fourteen witnesses spoke under the banner of the 
American Bar Association. Those not so strictly associated with ABA 
would be Senator Douglas, a representative for the Attorney General of 
the United States, and the Director of the Office of Administrative Pro- 
cedure, in the Department of Justice. 

Witnesses, in addition to Senator Douglas, as announced, were: 

John D. Randall, president-elect of the American Bar Association, 
on Title I, S. 600, and S. 2374. Mr. Randall is to take office August 28, 
1959. 

John B. Gage, chairman, Administrative Law Section, ABA, on Title 
I, S. 600, and S. 2374. 

Donald C. Beelar, chairman, Special Committee on Administrative 
Practice Act, ABA, on Title I, S. 600; and S. 2374. 

Ashley Sellers, Attorney, Washington, D. C., on Title I, 8. 600. (A 
member of the House of Delegates, ABA ; a former member of its Special 
Committee on Administrative Law; and for two years chairman of the 
Special Committee on Legal Services and Procedure. ) 

C. Frank Reifsnyder, member, American Bar Association Committee 
on Federal Administrative Practice, on Title I, S. 600. 

Robert M. Benjamin, Special Committee on Code of Administrative 
Procedure, ABA, on Title I, 8. 600. 

Justin N. Feldman, Administrative Law Section, Association of the 
Bar of the City of New York, on Title I, S. 600. 

Valentine B. Deale, representing the Bar Association of D. C., on 
Title I, S. 600. 
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Geoffrey Creyke, Jr., representing the Bar Association of D. C., on 
Title I, S. 600. 

Others appearing before the subcommittee were: 

Robert A. Bicks, acting assistant attorney general in charge of anti- 
trust, representing The Honorable William P. Rogers, Attorney General 
of the United States, on 8S. 2374. 

John F. Cushman, director, Office of Administrative Procedure, De- 
partment of Justice, on Title I, S. 600. 

F. Trowbridge vom Baur, general counsel, Department of Navy, on 
Title I, S. 600; and 8S. 2374. 

Joseph Zwerdling, chairman, National Conference Trial Examiners, 
on Title I, S. 600. 


THE LEGISLATIVE ProcRAM OF ABA 


Mr. John D. Randall, president-elect of the American Bar Associa- 
tion, was the first of the ABA witnesses. While speaking in support of 
S. 2374 and S. 600, Mr. Randall reviewed the extent of ABA activities, 
especially since 1933, and its efforts in passing the Administrative Pro- 
cedure Act of 1946, and how it has ‘‘carefully studied and followed its 
functioning in the various administrative areas since its enactment.’’ 

In his opening remarks, Mr. Randall said: 


The American Bar Association has since 1933 taken an active interest in 
the development and improvement of the administrative process. The bills 
under consideration today are a part of a broad legislative program begun by 
the American Bar Association in 1955 to bring about some needed improve- 
ments in the Practice and procedure before Federal administrative agencies 
and tribunals. * * 


Mr. Randall gave emphasis to the resolutions adopted by the House of 
Delegates of the American Bar Association in 1956. He said: 


* * * the Special Committee on Legal Services and Procedure made a number 
of recommendations to the Association, which were adopted by the House of 
Delegates of the American Bar Association in early 1956. These recommenda- 
tions were in the form of resolutions which among other things, provided for 
the drafting of legislation to establish an Office of Federal Administrative 
Practice. In passing, it should be noted that the resolutions also called for the 
drafting of legislation to deal with a number of other important subjects. 
Among these were legislation to deal comprehensively with subject of Hearing 
Examiners who act as trial judges in administrative proceedings; legislation 
to establish a legal career service for government attorneys; legislation dealing 
with the admission to and control of practice before Federal administrative 
agencies [Title IV, S. 600]; legislation to provide for a comprehensive Code 
of Federal Administrative Procedure [S. 1070] to replace the present Adminis- 
trative Procedure Act, and legislation to establish certain new specialized 
courts and deal with the performance of legal services within the Defense 
Department. Considered in their entirety, these proposals are far-reaching 
in scope and complex in detail, and constitute a legislative program of utmost 
importance. 

* * * As you know, Mr. Chairman, S. 600 contains four major titles or parts. 
Title I provides for the establishment of an Office of Federal Administrative 
Practice; Title I] governs the administering of the proposed Hearing Com- 
missioner Program; Title III provides for the administering of the proposed 
Legal Career Service Act; and Title IV deals with the admission to and 
control of practice before administrative agencies. 
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In concluding his remarks, Mr. Randall stated: 


Although the American Bar Association, as principal sponsor of S. 2374 
and S. 600, has been afforded this opportunity to be heard at the opening 
of hearings on these measures, | hope that we will have an opportunity to 
appear after this Subcommittee has heard from federal agencies and other 
interested parties. 


RESOLUTIONS OF THE ASSOCIATION OF I. C. C. PRACTITIONERS OPPOSING 
PROPOSED LEGISLATION OF THE AMERICAN BAR ASSOCIATION 


With regard to the ABA resolutions of 1956, the Association of 
I. C. C. Practitioners, specifically opposed Resolutions 2, 3, 4 and 5 of the 
ABA: new code of federal administrative procedure (Resolution 2) ; 
establishment of an office of Legal Services and Procedure, which would 
have complete control over hearing officers (Resolution 3) ; establishment 
of specialized administrative courts which would take over so-called 
‘‘adjudicatory functions’’ of administrative agencies such as the juris- 
diction of the Interstate Commerce Commission under the Clayton Act 
(Resolution 4) ; and enactment of legislation which would greatly reduce 
the control of administrative agencies, such as the Interstate Commerce 
Commission, over those who practice before them and severely restrict 
practice by nonlawyers before such agencies (Resolution 5). 

A ballot by mail, in December 1956, was taken of the entire mem- 
bership of the Association of Interstate Commerce Commission Prac- 
titioners on the above designated ABA resolutions. Nearly 94 percent 
of those voting, representing 61 percent of the membership, supported 
the I. C. C. Practitioners’ resolution opposing the ABA resolutions. 

By this ballot, the Association of Interstate Commerce Commission 
Practitioners reaffirmed its position taken at a special meeting held by 
the Association in Washington, D. C., on November 3 and 4, 1955, in 
opposition to the recommendations of the Task Force on Legal Services 
and Procedure of the Commission on Organization of the Executive 
Branch of the Government (The Hoover Commission) and to all legis- 
lation embodying those or similar recommendations. At the November 
1955 special meeting, nearly 300 member practitioners attended, repre- 
senting all of the 20 chapters of the association in the United States. A 
resolution was unanimously adopted at that meeting. It pointed out 
that ‘‘the proposed administrative code would seriously impair the 
ability of the Interstate Commerce Commission to discharge its respon- 
sibilities under the Interstate Commerce Act and related statutes and 
greatly increase the time and expense involved in Commission proceed- 
ings.’’ Specifically it was pointed out that the proposed code would 
unduly restrict the discretion and authority of the Commission ; impose 
judicialized procedures and technical rules of evidence and proof in 
proceedings before it ; subject it to increased control by the courts at all 
stages of the administrative process, thereby encouraging the use of 
dilatory tactics and involving the courts in policy determinations which 
should properly be made by the Commission; isolate its members from 
effective consultation with the technical staff; transfer the power to make 
final factual decisions to a large corps of hearing officers over whom the 
Commission would have no control, making uniformity of regulatory 
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policy impossible of attainment; and deprive the Commission of author- 
ity over the qualifications and discipline of those who practice before it. 

The ABA resolution prepared by its Special Committee on Legal 
Services as adopted by the House of Delegates in 1956 called for enact- 
ment of legislation embodying many features of the Hoover Task Force 
proposals. Thus the Association in its resolutions of 1956 reaffirmed its 
resolution of 1955, opposing the changes proposed by the American Bar 
Association as analyzed above. The present-day legislation is closely 
allied, if not identical, to these earlier ABA proposals. Strong oppo- 
sition exists to them as not being in the public interest because of the 
excessive delay and excessive cost that would ensue. 


STATEMENT OF R. GRANVILLE CURRY 


A spokesman for the Association of I. C. C. Practitioners, R. Gran- 
ville Curry, long a member of the American Bar Association and active- 
ly practicing before the Interstate Commerce Commission for many 
years, recently pointed out to the Legislative Oversight Subcommittee in 
the House of Representatives, at its panel discussion hearings on major 
problems in administrative processes, that it is not the public, it is not 
the regulated industries, the practitioners nor the agencies, nor is it the 
Congress that are the proponents of these changes. The proponent is 
the American Bar Association, in spite of contrary views of its well 
informed Publie Utility Law Section, and much of the proposed legisla- 
tion embodies doctrinaire and theoretical considerations out of keeping 
with realities. 

As far back as February, 1947, Frederick Frank Blachly, then a 
lecturer in Public Administration of the Graduate School, The American 
University, and formerly associated with Brookings Institution, Wash- 
ington, D. C., criticized the Federal Administrative Procedure Act of 
1946 on three different counts: The bases of Mr. Blachly’s ‘‘Critique’’ * 
were: ‘‘(1) the way it [the Administrative Procedure Act] was foisted 
upon the people of this country by the American Bar Association; (2) 
its complete inapplicability to modern economic and social conditions; 
and (3) its detailed provisions.’’ 

The Honorable Earl W. Kintner, now chairman of the Federal Trade 
Commission, an active member of the American and Federal Bar Asso- 
ciations, advocating voluntary rather than statutory improvement of the 
administrative process, considered the ABA legislative efforts as a ‘‘mas- 
sive well-organized one to dismember and judicialize the administrative 
process.’’ ** 

The Association of Interstate Commerce Commission Practitioners 
plans to make its position known to the various congressional committees 
conducting hearings on these proposed bills, in both the House of Repre- 

*“Critique of Federal Administrative Procedure Act,” Institute Proceedings on 
Federal Administrative Procedure Act and the Administrative Agencies. New York, 
New York, The New York University School of Law, 1947, pages 30 to 56. 

** Remarks before the 29th Annual Meeting, Association of Interstate Commerce 
Commission Practitioners, May 9, 1958, Washington, D.C. See J. C. C. Practitioners’ 
Journal, Vol. XXV: No. 10, September 1958, pages 1081-1096, specifically page 1087. 
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sentatives and the Senate of the United States. It has just completed a 
ballot of its members, as to a code of ethics for all administrative agen- 
cies, in view of its own code of ethics, voluntarily adopted which has 
governed practitioners for many years before the Interstate Commerce 
Commission. This subject is presented elsewhere in this issue. 

The association has been assured that its representatives will have an 
opportunity to be heard and that as much notice as possible would be 
provided. 


S. 2374 DISCUSSION ON FLOOR OF SENATE 


While S. 2374 is still in committee, discussion of it has reached the 
floor of the Senate through the remarks of Senator Dirksen, a member of 
the Subcommittee on Administrative Practice and Procedure: 

We quote briefly from the Congressional Record of July 23, 1959, 
pages 12881, 12882, 12883, 12884: 


Mr. Dirksen: Mr. President, the reason why I allude to this matter 
today is that a hearing is taking place at the present time before a committee 
of the Senate Judiciary Committee, of which | happen to be a member. One 
of the bills before that committee is Senate bill 2374. It was introduced, on 
request, by the very distinguished Senator from Colorado [Mr. Carroll]. 
The title of the bill is, “A bill to establish standards of conduct for agency 
hearing proceedings of record.” 

* * * Mr. President, the inference of all this inquiry and this search for 
ethical standards raises several questions. The first one is this. I wonder 
whether there are people who think we live in a vacuum in Washington, D. C. 
I have been calling agencies for 25 years, | make no apology for it. I do not 
know how otherwise a Member of Congress can serve his constituents in a 
big, baffling labyrinthian government, in which even Senators and Representa- 
tives in Congress get lost and cannot find where the authority in a certain 
field rests. What shall the average citizen do? * * * 


I think it is a frightful reflection upon the ICC or the FTC or the FCC or 
any other regulatory agency to imply that when a Senator calls up and asks 
an official about the status of a case, the official is going to cave in and con- 
sider it as influence. This is a serious reflection upon the character of Govern- 
ment officers, | must say. They are decent people. They are honorable 
people. I have always found them to be so. 


Senator Michael J. Mansfield, Democrat, of Montana, also protested: 


Mr. Mansfield. Mr. President, if such a mandate is put in the law it will 
mean that there will be many new Senators and new Representatives in Con- 
gress. We will not be able to carry out our duties because we will be tying 
our own hands. * * * 

I have been treated very favorably and fairly by those who administer the 
agencies and this applies to both Democratic and Republic administrations. 


Senator Warren G. Magnuson, Democrat, Washington, said: 


Our role is difficult. I do not believe that we receive any favors from the 
agencies. Perhaps they may be a little more considerate in expediting con- 
sideration of a case because some Senator may have called; but as to their 
decisions, | have had as many “noes” as “yeas.” I hope it will continue to 
be that way, and that the heads of the various agencies will call the shots 
as they see them. 


The next day, Senator Carroll, tried to set the record straight from his 
point of view (pages 12957 and 12958). He felt that misunderstanding 








1200 I. C. C. PRACTITIONERS’ JOURNAL 





had arisen because the new bill applies to adversary proceedings. He 
said, in part: 


1 think that some of the Representatives and Members of the Senate 
were misled yesterday because they did not really understand what the issue 
was. I do not think a Member of the Senate or a Member of the House can 
justify a position whereby they can arrogate to themselves the power by a 
back-door process to influence an agency decision. I do not believe for one 
minute that that is done. I think what they do mean is that in representing 
their constituency they have a perfect right to ask for status reports and 
expediting of constituency cases in some oF the agencies and that is true and 
it makes no difference whether it be the Veterans’ Bureau, the Department 
of Agriculture, or the Interstate Commerce Commission. There are some 
102 agencies of Government exercising rulemaking and adjudicatory func- 
tions. 

Does the bill suggest that a Member of Congress may not properly repre- 
sent his constituency? Of course he can do so; but when it becomes an 
adversary proceeding, I think we ought to understand now what the law is 
because it has been changed recently by a circuit court of appeals decision. 

In an adversary proceeding, before a Government agency, which is the 
same as a proceeding in a Federal Court, no Member of Congress has a right 
to telephone an agency member to try to influence his decision. 


Mr. Carroll also said: 


I want to be fair. The criticism of influence does not extend to all de- 
partments, agencies and commissions. In these agencies there are many fine, 
dedicated public servants. 


Senator George D. Aiken, Republican, Vermont, too, had this to say 
(pages 12960 and 12961, Congressional Record, July 24, 1959) : 


Our people may be excused if they regard this so-called ethical drive which 
seems to be underway as an effort to force people back home to hire lawyers. 

But the impression given to people at home is that it is wrong for them to 
try to get anything accomplished in Washington through their Senators or 
Representatives. They are being led to believe that they must hire lawyers 
to do it for them, and many of them cannot afford to pay the $2,000, $3,000 
or $5,000 retainer fees charged by some lawyers or Washington representatives 
who can be found within 10 miles of the Capitol. Whatever is intended, | 
want this drive to be clarified so it will be represented to the public for 
what it is. * * * 


As Senator Carroll stated in announcing the hearings: ‘‘ We expect 
long and exhaustive hearings.”’ 


Senate Transport Study 


Senator Warren G. Magnuson, chairman of the Senate Committee 
on interstate and foreign commerce on August 16, 1959, announced 22 
transportation men confirmed as members of the industry advisory coun- 
cil to aid in the overall transportation study authorized by Senate Reso- 
lution 29. 

Senator Magnuson said that Dr. George P. Baker had accepted an 
invitation to serve with the industry members on the council as a repre- 
sentative of the general public interest. Dr. Baker is president of the 
Transportation Association of America and professor of transportation 
at Harvard University. 
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The present membership, as announced by Senator Magnuson, is as 
follows: 


Association of American Railroads, William T. Faricy, past president, Wash- 
ington, D. C. 

American Trucking Associations, Inc., Neil J. Curry, of the California Cartage 
Co., Los Angeles, former president of ATA 

Freight orwarders Institute, Morris Forgash, president of Universal Carloading 
and Distributing Co., New York City. 

American Short Line Railroad Association, O. Arthur Kirkman, executive vice 
president of the High Point, Thomasville & Denton Railroad Company, High Point, 
North Carolina. 

American Waterways Operators, Inc., Edmond J. Moran, president of the 
Moran Towing and Transportation Co., New York City. 

Inland Waterways Common Carriers Association, G. C. Taylor, president of 
the Mississippi Valley Barge Line Co., St. Louis. : 

Independent pre Reo Association, Lewis C. Burwell, chairman of Overseas 
National Airways, Washington, D. C 

American Merchant Marine Institute, Frazer A. Bailey, managing director of 
American Export Lines, New York City. 

National Council of Farmer Cooperatives, Edwin F. Steffen, chairman of the 
council’s agriculture cooperative transportation committee, Lansing, Michigan. 

Air Transportation Association of America, Inc., R. W. Ireland, of Henderson- 
ville, North Carolina. 

Association of Local Transport Airlines, Gwin Hicks, president of Lake Central 
Air Lines, Indianapolis. 

National Association of Motor Bus Operators, F. W. Ackerman, president of 
Greyhound Corporation, Chicago. 

Air Freight Forwarders Association, Thomas D. Griffin, vice president of Acme 
Air Cargo, Inc., New York City. 

National Maritime Union, Paul Hall, co-chairman, Washington, D. C. : 

ead Labor Executives’ Association, G. E. Leighty, chairman, Washing- 
ton, D. C. 

Great Lakes Carriers, A. B. Cozzens, vice president—vessel operations, of the 
Oglebay Norton Co., Cleveland. 

Transport Workers Union, James F. Horst, director of the air transport division 
of the union, Elmhurst, New York. 

Committee for Oil Pipe Lines, Charles R. Musgrave, of the Phillips Petroleum 
Company, Bartlesville, Oklahoma. 

ood Transportation Group, J. J. Parrish, Jr., Titusville, Florida. 

National Industrial Traffic League, C. H. Beard, general traffic manager of the 
Union Carbide Corporation, New York City. 

Transportation Association of America, R. C. Waehner, general manager of the 
distribution division of Lever Brothers, New York City. 


National Defense Transportation ‘Association, Howard C. Adams, president, 
Washington, D. C. 


Senator Magnuson stated that several other segments of transporta- 
tion had not submitted their nominations. When these have been re- 
ceived, others will be added to council. 

Major General John P. Doyle, U. S. Air Force, Retired, has been 
made staff director to head the transportation study. Industry advisors 
are to play a key role in the group’s research and analyses. General 
Doyle stated his primary goal is to achieve the best possible national 
transportation capability. Each segment of transportation, he empha- 
sized, will have opportunity to state its views during the course of the 
study which is expected to extend beyond January 31, 1960. 
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Public Law 86-107 (86th Congress) 
S. 726 (Cease and Desist Orders) 


An ACT to amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder, and for other purposes. 


Public Law 86-107 (S. 726) signed by the President on July 23, 
1959, amends section 11 of the Clayton Act, 15 U.S. C. § 21, to provide 
that cease and desist orders of the Interstate Commerce Commission, as 
well as of the Federal Communications Commission, Civil Aeronautics 
Board, Federal Reserve Board and Federal Trade Commission, charging 
violations of the Clayton Act, shall be self-executing. The requirement, 
heretofore in the law, that the agency apply to a United States court 
of appeals for aid in the enforcement of the cease and desist order, when 
it has not been obeyed, has been eliminated. The agency’s order, under 
the revised law, becomes final within sixty days after the date of the 
service of such order, unless a petition to set aside the order has been 
filed with an appellate court, and a penalty of up to $5,000 for each 
violation of the order may be imposed. 


Senate Confirms Frederick H. Mueller as Secretary of Commerce 


The United States Senate, on August 6, 1959, confirmed President 
Eisenhower’s nomination of Frederick H. Mueller as Secretary of Com- 
merce. 

Mr. Mueller has been with the Department of Commerce since 
November 28, 1955, when he was appointed assistant secretary for 
domestic affairs. In June, Mr. Mueller was confirmed by the Senate in 
his post as under secretary of commerce. He was named under secretary 
by President Eisenhower in a recess reappointment last October. Mr. 
Mueller was nominated on July 21 as secretary of commerce, by the 
President, to replace his rejected nominee, Lewis L. Strauss. 

When Mr. Mueller came to Washington, he severed his ties with the 
Mueller Furniture Company, Grand Rapids, Michigan. 


Report on Activities of the House Subcommittee on Legislative Oversight 


The Honorable Oren Harris, Democrat, of Arkansas, as printed in 
the Congressional Record of July 16, 1959, pages 12417 and 12418, re- 
ported on the activity of the Legislative Oversight Subcommittee of the 
House Committee on Interstate and Foreign Commerce. Mr. Harris is 
chairman of both the parent committee and the subcommittee. 

We quote, in part, from his statement concerning the panel discus- 
sion hearings, held June 15 through June 26, 1959, on major adminis- 
trative process problems: * 


The _ discussion hearings which the subcommittee held from June 15 


} a une 26, 1959, resulted in a tremendous amount of useful legislative 
data. 
See I. C. C. Practitioners’ Journal, Vol. XXVI: No. 9, Section I, June, 1959, 
pages 1010, 1016. 
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CLIMATE FOR IMPROPER PRESSURES 


Our recent hearings indicated factors in the climate surrounding the 
administrative process which are conducive to the kind of improper pressure 
we seek to prevent. 


DIFFERENCES AMONG THE AGENCIES 


One of the most valuable results of our recent hearings is the awareness 
brought home to the subcommittee of the many ways in which the agencies 
differ one from the other in their aims and functions. These differences neces- 
sitate caution in proposing reforms of general across-the-board applicability. 
The subcommittee believes that while there is room for improvement of the 
operations of all the agencies, the important differences in performance be- 
tween them must not be obscured. Some appear to be more efficient in 
disposing of their work than others. Some provide fuller disclosure of their 
policies and operations to the public than others. Some enjoy greater respect 
than others from the regulated industry and from practitioners and sister 
State agencies. 

The subcommittee is very much alive to the fact that when it comes to 
legislating for the agencies, sauce for the goose is not necessarily sauce for 
the gander. The subcommittee is active now in ascertaining what kinds of 
legislative remedies can practicably be applied uniformly to each agency and 
what kinds must be tailored to suit peculiarities in individual agencies. 


DELAYS AND HEAVY EXPENSE 


One of the commonest complaints aired in our recent hearings concerns 
the protracted delays and heavy expenses attending many agency erenane. 
The virtual unanimity of these criticisms struck the members of the sub- 
committee very forcibly. This is particularly so because one of the Congress’ 
chief reasons for resort to the administrative process in the first place was 
the need for specialized, expeditious, and comparatively informal procedures. 
Supporters of regulation by agencies believed that certain kinds of disputes 
could be more cheaply and effectively disposed of if they were withdrawn 


from the jurisdiction of ordinary courts of general jurisdiction. 
REASONS FOR DELAY 


Participants in our panel discussions ventured a kaleidoscopic variety of 
reasons for the agencies’ inability to dispose expeditiously of their workloads. 
Inadequate personnel, cumbersome hearing procedures, excessive intra-agency 
review of hearing findings, obstructionism by parties, inefficient, and bureau- 
cratic staff work, unnecessary formalism, inadequate internal separation of 
functions, excessive internal separation of functions, lack of authority in 
hearing examiners to control the record—these and a number of other causes 
were assigned all or part of the blame for time- and money-consuming delays. 


STAFF STUDY 


The staff of the subcommittee is engaged in sifting and analyzing the 
reasons for delays advanced by our panelists. As a part of this study, the 
staff will conduct a factual and statistical investigation to ascertain what can 
be done in each agency to bring about the efficient and flexible operations 
contemplated by its congressional creators and which the regulated industries 
are entitled to expect. 

As I have already stated, the staff is now engaging in a program of 
investigation and study on an agency-by-agency basis designed to elicit a body 
of up-to-date factual information which may be used in drafting further 
measures to improve fair and efficient operation of the regulatory agencies. 

Meanwhile, the subcommittee and its staff are also engaging in investiga- 
tions of specific cases and situations which appear to require more immediate 
correction. 

None of these ory ym of these cases, however, will be presented at 
——e hearings until each has been carefully documented and the subcommittee 
as determined that the public interest requires such presentation. 
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CONCLUSION 


The subcommittee is making investigations and studies in most delicate 
and controversial areas. It has been assigned tremendous responsibilities, 
since its jurisdiction encompasses not only the six independent regulatory 
commissions but also numerous other legislative agencies. Investigation of 
any one of these commissions would in itself be a major undertaking. The 
complexity and enormity of the task is indicated by the testimony before 
the subcommittee on November 19, 1958, of Dean James M. Landis: 


If it takes a good man to do a good job with railroads, trucking, 
securities, television or radio, it really takes a genius adequately to cover 
all these fields. 


Notwithstanding the immensity of the job, we believe that in important 
selected areas the subcommittee is accomplishing a great deal of value in the 
strengthening of the commissions and in gaining the confidence of the public 
in their operations. It is already evident that the very existence of the sub- 
committee and its carefully planned surveillance of the commissions are helping 
all concerned to a keener appreciation of their duties to serve no master but 
one—the public interest. 


‘aoe @ 
AN ADVISORY COUNCIL ON ADMINISTRATIVE PROBLEMS 


Mr. Harris pointed out in a letter that he had written on June 26, 1959, 
to each of the chairmen of the six independent regulatory _commissions— 
— R. Durfee, of the Civil Aeronautics Board; John C. Doerfer, of the 

ederal Communications Commission; Jerome K. Kuykendall, of the Federal 
Power Commission; Earl W. Kintner, of the Federal Trade Commission; 
Kenneth H. Tuggle, of the Interstate Commerce Commission, and Edward N. 
Gadsby, of the Securities and Exchange Commission—that he had suggested 
to each of them that “we institute and accomplish the following program 
aimed at producing as promptly as possible a body of up-to-date factual 
information which could be used in devising proper remedies for some of the 
recognized deficiencies. 

‘The chief counsel of the subcommittee [Robert W. Lishman] and the 
staff members designated by him and the General Counsel of each Commission 
and Board and staff members designated by the Chairman of same should 
be constituted as an Advisory Council on Administrative Problems (of which 
the subcommittee counsel would be Chairman), with directions to: 

“(1) Formulate and submit to the subcommittee and to the chairmen 
of the commissions and board an agenda outlining the areas within the sphere 
of action of each agency which should be inquired into by such Advisory 
Council for the purpose of accumulating the body of useful data referred to 
hereinabove. ‘ 

“(2) Following approval of such agenda by the subcommittee the Ad- 
visory Council should proceed to compile on an agency-by-agency basis the 
information called for in the agenda. 

“ On or before November 30, 1959, the Advisory Council should re- 
port to the subcommittee the results of its work, with recommendations as 
to what legislative, administrative or other measures are needed. 

“The suggested program will not cause any delay in the hearings, report 
and action on H. R. 4800. H. R. 4800, which provides against improper 
ex parte pressures, commission selection of chairmen, and clarification of the 
power of the President to remove , ?. members for cause, is based upon 
factual information developed in the 1958 hearings of the subcommittee. 
The Advisory Council’s work would be primarily directed to areas in the 
6 ee process, such as operational efficiency, which are not covered 


. “| should like to have your views on the foregoing suggestions. You 
will understand that the proposal is one of a cooperative venture by the 
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staffs of the subcommittee and the regulatory agencies intended to aid in: 
eee | the fair and efficient operation of the agencies. * * *” 
Mr. Harris .ore this information by saying that he had arranged 


a luncheon with the chairmen of the big six independent regulatory agencies. 


All were present and they talked about the proposal for the Advisory Council 
and how it might accomplish the objectives sought for this additional in- 
formation. He found the response “gratifying and each of the Chairmen of 
these regulatory agencies entered into it wholeheartedly and enthusiastically 


Interstate Commerce Commission 
The Commissioners Speak .. . 


The following are excerpts from recent talks by members of the 
Interstate Commerce Commission : 


“Cargo Containers in Integrated Transportation” 


Chairman Kenneth H. Tuggle, before a meeting of the Truck-Trailer 
Manufacturers Association, July 14, 1959, at The Homestead, Hot 
Springs, West Virginia, said in a talk on ‘‘The Role of Cargo Containers 
in Integrated Transportation :’’ 


* * * When I first came to the Commission in 1953, the status 
of the cargo container was dubious, although some economic prog- 
nosticators were predicting a dominant role for various forms of 
container innovation. In fact, because of the development of con- 
tainerization many observers visualized an immediate revolution 
in basic transportation. On the other hand, to quote from a popular 
cigarette commercial, the conservative element, primarily the 
operators themselves, ‘‘said it couldn’t be done.”’ 

Although the immediate revolution has not materialized, it is 
apparent that the optimists were closer to the truth than many 
then realized. 

The basic idea of using the same containers for joint hauls by 
highway and rail is far from new. For example, there are those 
who insist that piggybacking originated on American railroads back 
in the Civil War when army wagons were loaded on flatears and 
moved to or from military operations. The Long Island Rail 
Road transported loaded farm wagons for a flat charge as early as 
1884, and I understand for a number of years its piggyback opera- 
tions prospered and reached a peak of about 75 wagons per trip. 
Surprisingly, however, that traffic began to taper off in about 1890 
and it had completely disappeared by 1894. 

Aside from the movement of circus wagons piggyback across 
the country, it is quite certain that the piggyback idea was gener- 
ally abandoned in about 1894 and not effectively revived until the 
mid 1920s. * * * 

Here, for example, is a list of some of the ways it is claimed 
service would be improved through the use of intermode containers: 
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Greater flexibility Faster delivery 
Greater interchangeability Lower hauling & handling costs 
Greater handling speed Quicker loading 
Greater cargo protection Faster turnaround time 
Greater theft protection Reduced labor cost 
Greater equipmeut utilization Lower packing costs 
Easier storage—much warehous- Fewer claims 
ing within the container Easier tracing of shipments 
Reduced shipper inventories 


This list is only illustrative. It is not complete and it is certainly 
not free from debate. At the same time it is obvious that many 
of these advantages are inherent in the use of intermode containers. 

Today although the volume of freight handled in either a 
piggyback or in other forms of container service is small when 
compared to overall traffic figures, it is apparent that numerous 
members of each mode of transport are turning more and more to 
the various forms of containerized service and not only achieving 
an improved service but are also accomplishing this desirable end 
at greatly reduced cost. * * * 

I am therefore confident that a common denominator container 
system will develop and that the future will see a much closer 
working together of the various modes of transport. This does not 
mean that the changes will be sudden, or over night, or that they 
will have a drastic effect upon the individual or collective pocket- 
book. Some wise man said that ‘‘development must be evolution- 
ary, not revolutionary.’’ The process of seasoning in actual com- 
petitive service will insure that no hasty and harmful change 
occurs. No panacea will develop from the growth of piggyback 
service and intermode containerization but from all I have read and 
heard they fit perfectly into the unfolding picture of transporta- 
tion progress. Beginning now, and in the years immediately ahead, 
it is of crucial importance to the country that no means of progress 
be overlooked. 


“Any Part of Regulation Anachronistic?” 


Commissioner Anthony F. Arpaia, in a speech, ‘‘The Other Side 
of the Transportation Coin,’’ to the Rhode Island Truck Owners Asso- 
ciation, at Providence, on May 14, 1959, said: 


Is any part of regulation anachronistic? 


Now, the pat answer to that is: ‘‘The Interstate Commerce 
Act has been amended many times. It was amended only last year. 
It’s as fresh as this morning’s paper.’’ True, since 1887, there have 
been many amendments to the Act. Before 1920, changes were 
urged by shippers; since that time they have been generally urged 
by carriers. 

In spite of amendments to the Act, no substantial and funda- 
mental alteration has been made in the basic approach of trans- 
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portation regulation. This, in spite of tremendously significant 
developments in our economy, technology, in methods of produc- 
tion, distribution and shipper and public habits and needs since 
the 1930’s. 

Practically every revision of the Act and the adoption of a 
Transportation Policy has been to broaden the coverage of regu- 
lation rather than to narrow it. Peculiarly, this has been out of a 
desire by regulated carriers to help themselves by imposing stricter 
controls on everybody else. The justification was, of course, that 
this would strengthen public transportation and in this sense serve 
a public purpose. 

I personally think that transportation regulation covers too 
broad a field and that the approach should be changed. There 
are certain carrier activities which could be removed from regu- 
lation without damage to the public. There are others which in- 
stead of requiring prior approval each step of the way could be 
made subject to complaint or investigation when and if the public 
interest warrants. In other words, the sphere of regulation should 


be reduced and the emphasis should be shifted to where it serves 
a worthwhile purpose. * * * 


“Securities of Railroads”’ 


Commissioner Howard Freas, spoke on ‘‘The Cloud With a Silver 


Lining,’’ before the New York Society of Security Analysts in New 
York City, on May 29, 1959. At one point in his talk, he said: 


* * * In order properly to meet the expanding needs of com- 
merce and the national defense, the transportation industry, like 
all other industries, is dependent upon the proper application of 
labor, management, and capital. Of course, new capital in suffi- 
cient amounts can be attracted only if investors have confidence in 
the industry, and such confidence can exist only where there is an 
awareness by investors of facts which justify optimism. It is to 
such facts and to the future outlook of the industry, particularly 
the railroad industry, that my remarks are mainly directed. 

Today securities of railroads generally receive considerably 
less favorable public acceptance than formerly. This is due partly 
to the additional competition afforded by securities of many new 
expanding industries and partly to the relatively low rate of return, 
overall, which with exceptions, the railroads have been able to earn 
since 1920’s. Other factors have contributed, but no good purpose 
would be served by reviewing in detail the history of the railroads 
and the experience of investors in their securities, with which I 
am sure you are generally familiar. Nor do I propose to bore you 
with the citation of a lot of statistics. While any sound appraisal 
by an investor must take into consideration unfavorable factors 
affecting an industry which may have existed in the past, presently 
there exist elements of strength in the railroad industry which, in 
my opinion, are entitled to equal, if not greater, consideration. 





I. C. C. PRACTITIONERS’ JOURNAL 





The capital structures of the railroads today are on a much 
sounder basis than they were during the 20’s. At the end of 1920, 
during which year the Commission was first given jurisdiction over 
the issuance of securities by railroads, the investment in road and 
equipment of class I line-haul railroads, less accrued depreciation, 
was approximately $14.7 billion. It was exceeded by their capitali- 
zation which totaled about $17 billion. At the end of 1957, the 
depreciated investment in road and equipment had risen to $23.4 
billion whereas total capitalization had been reduced to $16.6 
billion. And during that period the ratio of long-term debt to 
equity of these railroads decreased from 95 to 56 percent. This 
improvement is due in part to reductions of debt effected through 
reorganizations under the Bankruptcy Act, but results mainly from 
the railroads’ plowing back their earnings to make additions and 
betterments to their properties. * * * 


“Pipeline Statistics” 


Commissioner Everett Hutchinson at a regional meeting in Wash- 
ington, D. C., on May 2, 1959, of the Association of Desk and Derrick 
Clubs of North America, reported in his panel remarks on ‘‘ Regulation 
of Common Carrier Oil Pipelines”’: 


*** At the end of 1958 there were eighty-five companies under 
the Commission’s jurisdiction which transported liquid products. 
Seventy-seven of this number are engaged principally in the trans- 
portation of petroleum products for their shipper-owners. The 
remaining eight are independents—that is, they are not owned 
by the interests that produce and ship the oil they transport. A 
total of fifteen properties are operated as pipeline systems, the 
facilities of which are jointly owned and used by two or more 
pipeline companies. 

The operations of these common carriers embrace areas in 
forty-three states and the District of Columbia. The value of their 
properties as determined by the Commission for ratemaking pur- 
poses, is approximately 3 billion dollars. 

Pipeline properties, at the end of 1957, covered a network of 
52 thousand miles of gathering lines and 93 thousand line miles of 
trunk lines, 61 thousand miles of the trunk lines being devoted 
to transporting crude oil and 32 thousand miles used for the trans- 
portation of refined products. During that year these carriers 
transported a total volume which approached four and one-half 
billion barrels of crude and refined products. An estimated 4 
thousand miles of new pipelines were completed in 1958 at a cost 
of about $216 million. The 1957 figures were 5 thousand miles for 
$199 million. In the fiscal year ending June 30, 1958, common 
carriers by pipeline grossed revenue of $688,104,000 and accounted 
for 232,600,000,000 intercity ton-miles, or 17.2 percent of the total 
of all surface transportation. 

Pipelines carry the bulk of the Nation’s oil and this summer 
these lines will also ‘‘carry the mail’’ when western governors send 
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messages by pipeline to Titusville, to commemorate the 100th anni- 
versary of your industry. 


“Elimination of Car Shortages” 


Commissioner Rupert L. Murphy, in Pittsburgh, Pennsylvania, on 
March 19, 1959, spoke to the Allegheny Regional Advisory Board, on 
‘*The Role of Shipper Advisory Boards in Transportation.’’ One point 
he stressed was: 


* * * Tf one were called upon to select or specify the most im- 
portant function of the advisory boards, no doubt it would be that 
having to do with the elimination of car shortages to the greatest 
extent possible. The boards—consisting of thirteen—are strate- 
gically located throughout the United States in areas which sub- 
stantially correspond with the car service divisions. They are, 
therefore, ideally situated and organized from the viewpoint of 
location and personnel to pin-point plants and places where car 
shortages do or might develop and also where cars are being unduly 
delayed. Not only are you able to locate and pinpoint places but 
with few exceptions, your membership is able to advise shippers 
with respect to the cause of such delays and at the same time give 
some practical suggestions as to ways for curing and removing such 
practices. There is also the regular issue of forecasts of probable 
future needs of shippers for care of different categories and this 
has proven to be of outstanding benefit to the carriers and the 
public and, in my opinion, contributes largely to elimination of 
some delays which would otherwise result without such forecasts. 
By such forecasts both carrier and shipper are enabled to formulate 
their plans for the ensuing quarters. 

There can be no question about the fact that your boards have 
demonstrated their ability to substantially improve the car-supply 
situation through cooperation between shippers and carriers. How- 
ever, at the same time, we must not overlook the fact that shippers 
can cooperate by taking unilateral action to expedite the movement 
of cars to the extent that such equipment is within their control. 
To deal with this type of problem effectively, cooperation is, in my 
opinion, a much more satisfactory approach than would result from 
relying entirely upon a regulatory body to correct such situations, 
for usually where such authority is established by statute it stands 
to reason that there are some time-consuming steps to be followed 
as a result of orders and other legalistic procedures normally 


required. * * * 
“Transportation Legislation” 


Commissioner Laurence K. Walrath addressed the meeting of 
Trans-Missouri-Kansas Shippers Board at Springfield, Missouri, on 
March 20, 1959. He commented, in part: 


* * * In retrospect, 1958 was a great year in transportation. 
It was, in the opinion of most, a step in the right direction both 
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for carriers and shippers, as we saw national attention on the 
highest levels directed toward reduction of handicaps borne by all 
common carriers. I dare say that not since 1887—when the Act to 
Regulate Commerce was first passed—have so many able and dedi- 
cated transportation experts and public servants devoted so much 
time, energy and attention to the broad problems of transportation 
as in 1958. The railroad industry was the principal patient, with 
the Congress cast in the role of physician. Presidents of carriers, 
shippers of freight, great leaders of Congress—spokesmen for com- 
petitive modes of transportation—yes—even the President of the 
United States—concerned themselves with the ailments which 
federal legislation could alleviate. The tangible result of this 
diagnostic effort, backed by informed public opinion, was the 
Transportation Act of 1958. Of at least equal value, in my judg- 
ment, was the intangible accomplishment of creating a public 
awareness of transportation and its importance. The public has 
suffered in recent years from too much ‘‘ public relations’’ in trans- 
portation, and not enough ‘‘public education.’’ The year 1958 
brought a healthy change of approach, with facts displacing 


‘‘propaganda,’’ a symptom which we may hope will become 
epidemic. * * * 


“U. S. Military Forces’’ 


Commissioner Abe McGregor Goff spoke before the Baltimore Chap- 
ter of the National Defense Transportation Association on May 15, 1959. 
He commented: 


* * * For the first time in our peacetime history United States 
military forces are prepared for war. Because of that present 
military might and the fact that we are dealing with a dictator, 
I just don’t think we are going to have a war. History and our 
own experience in this century tell us that dictators don’t start 
wars unless convinced they can win. You can cross off the scare 
stories told after Sputnik and before the last election about military 
weakness on our part and Russian military and scientific suprem- 
acy. Khrushchev knows that the United States has the power 
today, ready to be launched, to destroy the heart of the Soviet 
Union. Also, remember that subversion, not open warfare, is the 
preferred Communist technique to world domination. To them 
force is for use in slaughtering those who dare to take up the cause 
of human freedom among people already subjugated or to devour 
little countries. Communist agents also egg on local dupes to em- 
ploy revolutionary force in overturning neutral governments but 
official uniformed Soviet military units do not take part. I think 
the Red leadership is much too shrewd to risk everything on the 
gamble of an all-out war with us. There is, of course, the bare 
possibility of some freak incident or mistake that could trigger a 
holocaust. Also other dictators, Hitler and Mussolini, finally did 
underestimate their opposition. Everybody is his own expert. I 
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can only claim to have run into Russians in the Middle East and 
in Tokyo. 

It is not by mere happenstance that the United States has not. 
fought even a little war since Korea. Tough, steady, tireless John 
Foster Dulles has personified firmness in dealing with the Reds. 
He managed somehow to put across the conviction that we could 
be pushed just so far and no farther. That is language that even 
dictators understand. I know and have confidence in Christian 
Herter. There will be no change in policy. The President wouldn’t 
permit it anyway. The Reds will feel us out to see how far they 
can go but our present ability for effective delivery of atomic and 
hydrogen bombs should preserve the uneasy peace. 

Strangely enough, there are still people who would trust the 
Soviet word. The Communists have never kept a promise they 
thought would be to their advantage to repudiate. Men with 
morals settle their differences by compromise and mutual conces- 
sions to which they steadfastly adhere. But to Communists a 
genuine concession is regarded as a confession of weakness. It is 
easier to negotiate for those whose promises are deliberately made 
with mental reservations. We should always be willing to nego- 
tiate, but there should be no concessions without enforceable conces- 
sions on the other side. We can speculate with horror upon what 
might be the situation in the world today had the first atomic bomb 
been produced by the Soviet. We shall never be the aggressor. 
They stole most of their knowledge from us or our friends. * * * 


The Commission Not “A Free-Wheeling Agency” 


Commissioner Charles A. Webb, on April 29, 1959, at a symposium 
of the Manufacturing Chemists Association, Cleveland, Ohio, in speaking 
about ‘‘The Interstate Commerce Commission—Its Organization and 
Helpful Service to Industry, Carriers, and the Public,’’ commented: 


* * * Far more important than the internal organization of the 
Interstate Commerce Commission is the Commission’s place in the 
organizational structure of the Federal government. The Commis- 
sion is an independent regulatory agency. It is not a part of the 
legislative branch, the executive branch, or the judicial branch. To 
appreciate the importance of this independence you must bear in 
mind the size of the industry regulated. The Commission regulates 
more than 19,000 motor carriers operating more than 500,000 ve- 
hicles; 899 railroads operating almost 250,000 miles of line; and 
numerous water carriers, freight forwarders, and oil pipeline com- 
panies. These regulated modes of surface transportation have an 
annual gross income of approximately 20 billion dollars. The job 
of regulation requires the Commission to act on some 6,000 cases 
a year. 

The Congress, of course, does not have the time to regulate the 
transportation industry directly. The courts cannot do it because 
their procedures are too inflexible; because they have no fact-find- 
ing machinery; and because the job of regulation involves not 
merely deciding cases but also the exercise of powers which are 
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legislative and executive in character. Moreover, uniformity of 
regulation could never be achieved if primary jurisdiction were 
vested in scores of Federal district courts scattered throughout the 
United States. 

The executive branch was not given the job of regulation for 
a number of reasons. These reasons are just as valid today as they 
were on February 4, 1887, when President Cleveland signed the 
Act to Regulate Commerce. It was felt that the national trans- 
portation policy should not be shaped by political pressures; that 
that policy should not change with each change of administration ; 
and that no political agency of government should ever have such 
vast power over the nation’s economy that it could, in the words 
of Omar ‘‘shatter it to bits—and then remould it nearer to the 
Heart’s Desire.”’ 

However, you must not think of the Interstate Commerce Com- 
mission as a free-wheeling agency responsible to no one. Since the 
Congress has delegated to the Commission a portion of its con- 
stitutional power to regulate interstate and foreign commerce, we 
naturally look to the Congress for legislative direction and for 
policy guidance. For that reason the Commission is often called 
‘‘an arm of the Congress.’’ * * * 


Resignation of Commissioner Richard F. Mitchell Announced by the White House 


The White House on June 12, 1959 announced that President Eisen- 
hower had accepted the resignation of Commissioner Richard F. Mitchell, 
effective June 15. Mr. James C. Hagerty, press secretary to Mr. Eisen- 
hower, said the President had accepted the resignation with regret, in 
recognition of the recommendation of the Commissioner’s doctor that Mr. 
Mitchell lighten his burden of work. 

Commissioner Mitchell was appointed to the Interstate Commerce 
Commission by President Truman in 1947 to succeed Claude R. Porter. 
He was reappointed in 1950 for a seven-year term expiring December 31, 
1956, and renominated by President Eisenhower for another seven-year 
term to expire December 31, 1963. The Senate confirmed the nomination. 

Commissioner Mitchell would have reached the age of seventy in 
October of this year and would have been retired under mandatory pro- 
visions of law unless the President chose to exempt him from the retire- 
ment provision. The President praised Commissioner Mitchell for his 
ability, devotion to duty, and keen understanding of I. C. C. problems. 


Commissioner Arpaia Now Chairman of Division 4 


Commissioner Anthony F. Arpaia has been named chairman of 
division 4 of the I. C. C., sueceeding Commissioner Richard F. Mitchell. 
Other members of the division are Commissioner Laurence K. Walrath 
and Commissioner Abe McGregor Goff. 


Howard G. Freas and Abe McGregor Goff Renamed as Members of the 
Interstate Commerce Commission by President Eisenhower 


The President on August 11, 1959, renominated Howard G. Freas 
and Abe McGregor Goff as members of the Interstate Commerce Commis- 
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sion, for seven-year terms expiring December 31, 1966. Their present 
terms expire December 31, 1959. 

The Association of Interstate Commerce Commission Practitioners 
recommended to the President the reappointments of Commissioner Freas 
and Commissioner Goft. The association also recommended the ap- 
pointment of the following men to fill the vacancy created by the resigna- 
tion of Commissioner Richard F. Mitchell on June 15: 

Harold D. McCoy, Secretary of the Interstate Commerce Commis- 
sion; Robert W. Ginnane, General Counsel of the Interstate Commerce 
Commission; Frank L. Barton, Transportation Counsel of the Senate 
Committee on Interstate and Foreign Commerce; and Clyde E. Herring, 
a member of Davis, Huebner, Johnson, Herring and Burt, a law firm 
of Des Moines, Iowa. The Senate confirmed the reappointments of 
Commissioner Freas and Commissioner Goff on August 27, 1959. 


Clyde E. Herring Nominated to Succeed Commissioner Richard F. Mitchell 


The Senate on August 21, 1959, received the nomination by the 
President of Clyde E. Herring, of Iowa to be an Interstate Commerce 
Commissioner for the remainder of the term expiring December 31, 1963. 
He will succeed Commissioner Mitchell. Mr. Herring’s nomination was 
confirmed on August 27, 1959, by the United States Senate. 


I. C. C. Staff Appointments 


Mr. Edwin R. Butler of Chicago was sworn in on August 3, 1959, as 
assistant director of locomotive inspection at the I.C. C. Mr. Butler was 
an inspector of locomotives at the Chicago office of the Commission’s 
Bureau of Safety when President Eisenhower nominated him to fill the 
vacancy occasioned by the retirement of Howard Siannon. Mr. Butler 
joined the staff of the Commission in 1947. Previously he was a locomo- 
tive fireman for four years and a locomotive engineer for twenty-two 
years on the Chicago and North Western Railway. 


Bureau ef Motor Carriers, 1. C. C. Administrative Officer 


Mr. W. Henry Barringer, administrative officer of the Bureau of 
Motor Carriers since 1955, retired June 30, 1959, as announced by the 
Interstate Commerce Commission. He has been a member of the Com- 
mission staff since 1930. He holds an LL.B. degree from National Uni- 
versity. 

Mr. Leonard L. Leslie has been appointed to succeed Mr. Barringer. 
Mr. Leslie has been with the Commission since 1937 in the office of the 
Secretary. He served as chief of the section of mails and files and was 
administrative assistant to the Secretary of the Commission at the time 
of his appointment as administrative officer of the Bureau of Motor 
Carriers. 

I. C. C. Retirements 


The following retirements have been announced by the Interstate 
Commerce Commission : 


Mrs. Blanche W. Knight 


Mrs. Blanche W. Knight, attorney-editor, in the section of reference 
services, Office of the Secretary of the Commission. Mrs. Knight and her 
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staff recently completed the revised edition of the Interstate Commerce 
Act, and also a substantial portion of the manuscript of Volume 18 of the 
Interstate Commerce Acts, Annotated, before she retired as of June 30. 
Mrs. Knight has been with the Commission since 1927. She received 
her LL.B. degree from American University and is a member of the 
District of Columbia Bar. 


Paul B. Fonda—Bureau of Accounts 


Mr. Paul B. Fonda, as of June 30, as auditor in Bureau of Accounts. 
He began his government career with the U. 8. Railroad Administration 
in 1920. He joined the Chicago office of the Bureau in 1926 and the 
section of accounting in Washington, D. C., in 1937. 


Francis H. Riley—Bureau of Motor Carriers 


Mr. Francis H. Riley, an insurance examiner in Bureau of Motor 
Carriers, retired as of June 30, after nearly 40 years of service. He 
began his work with the Commission in 1919. 


Francis A. Clifford—Bureau of Finance 


Mr. Francis A. Clifford, a hearing examiner with Bureau of Finance, 
effective July 31. Mr. Clifford completed nearly 40 years in the federal 
government with approximately 33 years of continuous service in the 
I. C. C. He holds an LL.B. degree from Georgetown University. 


Donald K. Price—Bureau of Accounts 


Mr. Donald K. Price, retiring July 31, as assistant chief, section of 
accounts, Bureau of Accounts, Cost Finding and Valuation. He has been 
employed by the Commission since July, 1925. 


Charles B. Higgins—Bureau of Safety and Service 


Mr. Charles B, Higgins, as safety and service agent for Bureau of 
Safety and Service, in Salt Lake City, retirement effective July 31. He 
came with the Commission in 1942, having nearly 23 years’ prior experi- 
ence with a number of Utah railroad and transit companies. 


Deaths 
William A. Hanlon—Bureau of Rates and Practices 


Mr. William A. Hanlon, chief of a reports section, Bureau of Rates 
and Practices, died Monday, July 27, at his home, 4316 Reno Road, 
Northwest, Washington, D. C. Mr. Hanlon joined the staff of the Com- 
mission in 1934. He became an attorney in 1951, receiving his law degree 
from Southeastern University. He was also at one time chief of the 
freight tariff bureau of the I. C. C. 


College and University News 
Alex E. Berendt Made Dean of College of Advanced Traffic at Chicago 


Mr. Alex E. Berendt, a member of the Association of I. C. C. Prac- 
titioners, and also of the Chicago chapter, has succeeded William J. 
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Knorst as Dean of the College of Advanced Traffic in Chicago. Mr. 
Knorst is now Dean Emeritus. 

Dean Berendt is a founder member of the American Society of 
Traffic and Transportation as well as of Delta Nu Alpha Transportation 
Fraternity, now serving his third year on its national educational com- 
mittee. 


Transportation Programs of American University—1959-1960 


Dr. Marvin L. Fair, professor of transportation and director of the 
transportation programs of the School of Business Administration, 
American University, Washington, D. C., has announced the following 
programs for 1959-1960: 


Air Transportation Institute, November 9-20, 1959. 

Institute on Railroad Management, January 11-22, 1960. 

Institute on Industrial Transportation and Traffic Management, 
March 2-25, 1960. 


Institute on Ocean Transportation and Port Operations, May 2-13, 
1960. 


The School of Business Administration offers degree programs in 
transportation-management and economics as follows: 


Bachelor of Science in Business Administration 


Master in Business Administration 
Doctor of Philosophy in Business Administration 
Master of Arts and Doctor of Philosophy in Economics 


Inquiries may be addressed to Dr. Marvin L. Fair, Transportation 
Program, The American University, 1901 F Street, N. W., Washington 
6, D. C. 


Personalities in the News 


Transportation Consultants Named by Department of Commerce 
Transportation Council 


John J. Allen, Jr., Under Secretary of Commerce for Transporta- 
tion, has named four consultants in connection with the transportation 
study being conducted by the Department of Commerce. In addition to 
Dr. Ernest W. Williams, Jr., professor of transportation at Columbia 
University, who is managing the study, the following were also ap- 
pointed: Dr. Merrill J. Roberts, professor of transportation at the 
University of Pittsburgh; Dr. William Gomberg, a labor expert; Dr. 
Virgil D. Cover, professor of transportation, Syracuse University; and 
Dr. John E. Clayton, a professor at George Washington University. 

The Commerce Department, in connection with the transport study, 
has set up a Transportation Council. President Eisenhower, by a 
directive in his budget message to Congress and by making funds avail- 
able to get the study underway, indicated that such a study be made. 
The Transportation Council is made up of 10 groups: One represents 
publications in the field; a second represents the academic people, and 
the other eight represent eight modes of transport. 
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Dr. Williams has been working on the study since February and 
giving it professional direction. In a talk before the Council at White 
Sulphur Springs, West Virginia, on June 5, 1959, Dr. Williams de- 
scribed the aims of the study as follows: 


* * * Under the terms of the President’s directive, we are attempting to 
organize to make the most comprehensive study of transportation policy 
which has been attempted since the National Resources Planning Board Study 
of 1939 to 1942. In the interim, as you well know, there have been a great 
many other studies of various aspects of transportation policy, such as those 
made by the Board of Investigation and Research, those under Senate Reso- 
lution 50, the Sawyer Report, the Report of the President’s Advisory Com- 
mittee on Transportation Policy and Organization, commonly known as the 
Weeks Committee, among others. Moreover, certain transportation matters 
were touched upon heavily by the two Hoover Commissions, and particular 
areas of transportation policy have been dealt with separately as by the 
Curtis and Clay Committees in their respective fields, and by the Attorney 
General’s Committee on Administrative Procedures, among others. Also this 
Council has undertaken studies upon various questions re erred to it by the 


Department, some of quite far-reaching implications. * * * 
Earl W. Kintner Designated Chairman, Federal Trade Commission 


Earl W. Kintner, former general counsel of the Federal Trade Com- 
mission, was designated chairman of the Commission on June 11, 1959, 
by President Eisenhower. The President had nominated him to be a 
member of the Federal Trade Commission on May 7, 1959, and the ap- 
pointment was confirmed by the Senate on June 4. Mr. Kintner was 
sworn in as a commissioner on June 9. 


Stephen Tinghitella 


Stephen Tinghitella, director of the transportation department, 
Commerce and Industry Association of New York, Inc., and chairman 
of the Metropolitan New York Chapter of the Association of I. C. C. 
Practitioners, in a radio talk on June 21, 1959, discussing ‘‘New York 
City’s Stake in Freight Transportation,’’ said, in part: 


* * * To protect and preserve New York’s competitive position, we at 
Commerce and Industry Association have formed a New York Transportation 
Council, composed entirely of shippers. Andrew G. Anderson, General Traffic 
Manager of Mobil Oil Company, is chairman of the council. As a carrier 
counterpart, we have another committee made up of representatives of rail- 
roads, truckers, freight forwarders, airlines, and water services. Its chairman 
is Robert W. Minor, a vice president of the New York Central Railroad. 
These two groups consider matters involving every phase of transportation 
and the effects certain situations have on the New York metropolitan area. * * * 


Mr. Minor is a former member of the Interstate Commerce Commission, 
and Mr. Andrew G. Anderson is a member of the Association of Inter- 
state Commerce Commission Practitioners, as is Mr. Tinghitella. 


Robert O. Boyd 


Mr. Robert O. Boyd, in conformity with the provisions of the Rail- 
way Labor Act, for the year commencing July 1, 1959, has been desig- 
nated as Chairman of the National Mediation Board. Other members 
of the board continue to be Mr. Francis A. O’Neill, Jr., and Mr. Leverett 
Edwards. 





i i, a a il 


SEPTEMBER, 1959 1217 





Wayne Irwin Succeeds Arthur R. Seder at Association of American Railroads 


Mr. Wayne Irwin, vice president and comptroller of the Pullman 
Company, has been elected vice president in charge of the finance, ac- 
counting, taxation and valuation department of the Association of Ameri- 
can Railroads. On October 1, he will succeed Arthur R. Seder who is 
retiring after 42 years of railroad service. 


American Trucking Associations, Inc. Names Peter Beardsley and James Fort 
to New Positions 


Mr. Peter T. Beardsley, director of the A. T. A. law department for 
the past seven years, has been named general counsel. He joined the law 
department staff in 1942. 

Mr. James Frazier Fort, assistant to the general counsel since 
August, 1954, was named counsel-public affairs. 

Mr. Beardsley received his LL.B. from National University in 1941. 
He is a member of the bar of the United States Supreme Court, the U. 8S. 
District Court for D. C., the Court of Claims, the U. 8. Court of Appeals 
as well as the bars of the Interstate Commerce Commission and the 
Federal Communications Commission. 

Mr. Fort holds an LL.B. degree from George Washington University 
as of 1950. Prior to joining the ATA staff, he served as executive secre- 
tary to a Congressman from Tennessee and later as a staff attorney for 
the War Claims Commission. He also practiced law with Becker, Ma- 
guire, Reich and Galland, a Washington law firm. 

These appointments were announced on June 18, by Ray G. Ather- 
ton, general manager of ATA. Mr. Atherton, Mr. Beardsley and Mr. 
Fort are members of the Association of I. C. C. Practitioners. 


Fritz R. Kahn 


Mr. Fritz R. Kahn has recently accepted a post on the staff of Mr. 
Robert W. Ginnane, General Counsel of the Interstate Commerce Com- 
mission. Mr. Kahn has, therefore, resigned on August 3, as editor-in- 
chief of the I. C. C. Practitioners’ Journal. 


Meetings 


Railway Systems & Procedures Association Will Meet October 6-8, in Chicago 


New concepts in railroad ratemaking, budgeting and piggyback 
operations will be main topics of discussion at meeting of the Railway 
Systems and Procedures Association, at the Morrison Hotel, Chicago, 
October 6-8, 1959. 

Featured speakers will be Mr. Robert S. MacFarlane, president, 
Northern Pacific Railway Company; Mr. W. Arthur Grotz, president, 
Western Maryland Railway; Mr. Larry S. Provo, vice president and 
comptroller, Chicago and North Western Railway Company; Mr. E. K. 
Wheeler, associated with his father, the former U. S. Senator Burton 
K. Wheeler, in the law firm of Wheeler and Wheeler; and Dr. Joel Dean, 
internationally known economist. Other well-known experts in the 
areas to be discussed will participate in the panel talks. 





Recent Court Decisions 
By Warren H. Waaner, Editor 


Time limit in certificates. 
Gateway Transportation Co., et al. v. United States, et al. No. 3135. 


On June 12, 1959, a three-judge court for the Western District of 
Wisconsin declined to set aside an order of the Interstate Commerce 
Commission fixing a five-year limit to a certificate. 

Quoting a portion of the decision: 


The only question before this Court is whether the Commission 
is empowered under the Interstate Commerce Act to issue a certi- 
ficate of public convenience and necessity authorizing Gateway to 
transport explosives for a fixed period of time. 

The complaint seeks to have the five-year limitation or con- 
dition set aside and the certificate continued in effect as a certificate 
of indefinite duration. 

Plaintiffs contend that a certificate of limited duration is not a 
conditional one. It was held in Sunray Mid-Continent Oil Co. v. 
Federal Power Commission, 239 F. 2d 97, 100, that a limitation 
of time in a certificate is a condition. A certificate which expires 
by lapse of time at a certain date is one containing a ‘‘condition.”’ 
The condition in the Gateway order is closely related to the re- 
quired finding by the Commission to public convenience and neces- 
sity, as well as to the safety element of the National Transportation 
Policy. 

The Commission’s report in the Riss case, [64 M. C. C. 299, 
324-325] in which a similar five-year limitation was involved, dis- 
closes that various states and other public bodies were urging 
strongly that transportation of explosives on the public highways 
should be entirely prohibited. 

The factor of safety in the transportation of explosives by 
motor carriers was undoubtedly uppermost in the minds of the 
Commissioners when they considered Gateway’s application for a 
certificate permitting the transportation of explosives. It was not 
unmindful that the vast number of reckless and incompetent auto 
drivers, operating all types of vehicles, would be sharing the high- 
ways with the carriers of explosives. Closer control over motor 
carriers transporting explosives was imperative to insure greater 
safety to the highway travelers. The Commission concluded that 
unlimited grants of authority should not be issued for the trans- 
portation of explosives. The sole purpose of the limitation was to 
enable it to review a carrier’s safety record, when and if a renewal 
of such operating authority is sought. In this connection, the 
Commission stated : 


* * * The factor of safety in the mag of dangerous ex- 


plosives is an extremely important one, both from the standpoint of this 
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Commission, the carriers involved, and the general public. In view of 
the rapid expansion in motor transportation of dangerous explosives in 
recent years, we have given the matter special consideration, and we have 
worked closely with the Department of Defense to improve our safety 
regulations and to promote the safe transportation of this traffic. How- 
ever, we are now convinced, based on the record herein, that the public 
interest will best be served by a more strict approach to the problem of 
the safe transportation of dangerous explosives and compliance by the 
carriers with our safety regulations. To this end we believe that we 
rightfully may and should issue limited-term certificates and permits to 
all applicants for authority to transport dangerous explosives. The is- 
suance of such limited-term certificates and permits will enable us to 
review a carrier’s safety record when and if renewal of such operating 
authority is sought. Conditions requiring motor service in the trans- 
portation of explosives change from time to time; and where a need 
exists today, there may be none for an authorized service at a particular 
time in the future. Outstanding dormant and unused certificates and 


permits are undesirable from a regulatory standpoint and are not in the 
public interest. 


On March 16, 1959, there was outstanding a total of approxi- 
mately 217 limited-term motor common carrier certificates and 
motor contract carrier permits authorizing the transportation of 
explosives. Gateway holds one of these, MC-80430 (Sub-No. 64), 
which was issued on October 11, 1956, and expires October 11, 
1961. 

Sections 207 and 208 of the Interstate Commerce Act empower 
the Commission to issue limited certificates for transportation of 
explosives. The Act gave the Commission administrative discretion 
to exercise its sound judgment in the enumerable circumstances 
encountered in its proceedings, and permitted it to draw its own 
conclusions from the infinite variety of circumstances which may 
occur in specific instances. It was so held in Powell v. United 
States, 300 U. S. 276; and in McLean Trucking Co. v. United States, 
321 U. S. 67. 

The certificate may include such reasonable terms, conditions, 
and limitations as are necessary for safe operation of motor carriers 
on our highways, and the insertion of the limitation in Gateway’s 
certificate was clearly within the statutory power of this Adminis- 
trative Agency. (Sec. 208(a)) (49 U.S. C. A. 308(a)). 

If a rational basis exists for the conclusion reached and ap- 
proved by the Commission, the Courts cannot inquire into the 
wisdom or soundness of its reasoning. We are limited to a deter- 
mination of the question whether the statute authorized the Com- 
mission to issue the limited-term certificate. 

The order limiting the certificate to five years is not unreason- 
able, arbitrary, capricious or discriminatory, nor is it an abuse of 
discretion of the Commission. It is an order that promotes the 
public interest and public safety on our highways. 

Issuance of the limited certificate herein does not violate the 
provisions of the National Transportation Policy for fair and im- 
partial regulation of all modes of transportation by imposing this 
burden of filing application every five years for renewal of its 
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certificate. The practical difference between railways transporting 
explosives on their own right-of-ways and motor carriers transport- 
ing explosives on public highways is readily apparent, notwith- 
standing the Commission’s comment that transportation of explo- 
sives by railroads and by highway carriers was equally safe. The 
few railroad wrecks each year seem insignificant when compared 
to the vast number of automobile collisions that occur daily through- 
out this nation, resulting in a tremendous loss of life, personal 
injuries, and destruction of property, due to the heavy motor traffic 
on our highways, which traffic will surely increase from year to 
year. 

Transportation of explosives for the use of the Government 
is in the interest of public defense, and it is but reasonable to 
assume that there would be no unnecessary delay in the hearing 
of an application for such a certificate, notwithstanding plaintiffs’ 
claim that there will be such delay. An application for an exten- 
sion of the period permitting transportation of explosives should 
and undoubtedly would be given priority on the Commission’s 
calendar. 

Plaintiffs contend that by recommending that Congress speci- 
fically authorize the Commission to issue certificates of limited 
duration, the Commission has admitted that it presently lacks such 
power. This contention may be disposed of by reference to what 
the United States Supreme Court held in Wong Yang Sung v. 
McGrath, 339 U. S. 33, 47, which reads as follows: 


* * * we will not draw inference, urged by petitioner, that an agency 
admit that it is acting upon a wrong construction by seeking ratification 
from Congress. Public policy requires that agencies feel free to ask 
legislation which will terminate or avoid adverse contentions and litiga- 
tions * * *, 


The action of the Commission in the Riss case was the general 
statement of a policy and not the adoption of a rule requiring 
notice and an opportunity for the opposition to be heard. 

Section 207(a) of the Act (49 U. S. C. A. 307(a)) provides 
that : 


* * * 4 certificate shall be issued to a qualified applicant therefor * * * 
if it is found that the applicant is fit, willing, and able properly to per- 
form the service proposed * * * that the proposed service * * * is, or will 
be, required by present or future public convenience and necessity; other 
wise such application shall be denied: 


No standard or norm, other than that found in the Act, is 
indicated for the exercise of this administrative function by the 
Commission. The Commission is left to exercise its sound judgment 
in the variety of circumstances encountered in the consideration of 
applications for certificates. It has been endowed with a wide 
discretion in such proceedings. The Supreme Court in Interstate 
Commerce Commission v. Parker, 326 U. S. 60, 65, said in this 
regard : 
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Public convenience and necessity is not defined by the statute. The 
nouns in the phrase possess connotations which have evolved from the 
half-century experience of government in the regulation of transportation. 
* * * The purpose of Congress was to leave to the Commission authorita- 
tively to decide whether additional motor service would serve public 
convenience and necessity. Cf. Powell v. United States, 300 U. S. 276, 
277. This, of course, gives administrative discretion to the Commission. 
cf. McLean Trucking Co. v. United States, 321 U. S. 67, 87-88; to draw 
its conclusion from the infinite variety of circumstances which may occur 
in specific instances. 


Section 208(a) of the Act (49 U. S. C. A. 308(a)) provides in 
unambiguous language that there shall be attached ‘‘to the exercise 
of the privileges granted by the certificate such reasonable terms, 
conditions, and limitations as the public convenience and necessity 
may require.’’ This is a definite grant of power and the Commis- 
sion has wide discretion in the exercise thereof as it does under 
Section 207 (a). 

The National Transportation Policy requires that all pro- 
visions of the Act be administered to promote ‘‘safe, adequate, 
economical, and efficient service.’ 

The Courts have given a wide scope to the Commission’s ex- 
press powers under the Act to impose conditions which implement 
the broad purposes of the Congress. United States v. Lowden, 
308 U. S. 225. 

The Commission’s powers under Sections 207 and 208 may be 
used to implement the objectives of the National Transportation 
Policy, and must be so used. United States v. Rock Island Motor 
Transit Co., 340 U. S. 419, 433-442; Schaffer Transportation Co. v. 
United States, 355 U. 8. 83 (1957). 

In this case as in the Riss case, the Commission has determined 
that public convenience and necessity requires the issuance of certi- 
ficates with a specific time limitation for the transportation of ex- 
plosives, to enable the Commission to periodically review the car- 
riers’ safety records. 

The limitation on the certificate in no way interferes with or 
restricts Gateway’s operations in its transportation of other prop- 
erty. 

Plaintiffs contend that the Commission’s policy of issuing 
limited-term certificates for the transportation of explosives is a 
‘‘rule’’ within the definition of Section 2(c) of the Administrative 
Procedure Act, and was formulated without compliance with the 
notice and procedure requirements of Section 4 of that Act. 

Section 2(c) of the Administrative Procedure Act, 5 U. S. C. 
Sec. 1001(c) defines ‘‘rule’’ as follows: 


Rule means the whole or any part of any agency statement of general 
or particular applicability and future effect designed to implement, in- 
terpret or prescribe law or policy. 


Plaintiffs failed to raise any such issue in their petition for 
reconsideration by the entire Commission and should not be per- 
mitted to do so for the first time in this Court. 
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The scope of the judicial review is not to go beyond the issues 
contained in the petition for reconsideration. This principal (sic) 
was stated by the Supreme Court in United States v. Tucker Truck 
Lines, 344 U. 8. 33, 36, 37: 


We have recognized in more than a few decisions, and Congress has 
recognized in more than a few statutes, that orderly procedure and good 
administration require that objections to the proceedings of an admin- 
istrative agency be made while it has opportunity for correction in order 
to raise issues reviewable by the courts. * * * Simple fairness to those 
who are engaged in the tasks of administration, and to litigants requires 
as a general rule that courts should not topple over administrative de- 
cisions unless the administrative body not only has erred but has erred 
against objection made at the time appropriate under its practice. 


Failure of Gateway to assert or claim in its petition for recon- 
sideration amounts to an abandonment of the point. Compare 
United States v. Hancock Truck Lines, 324 U. 8. 774, 778, 779, 780. 

However, it is clear to this Court that the application of the 
policy pronounced in the Riss case, and followed in Gateway, was 
not the enactment of a ‘‘rule’’ as defined by statute. 

This Court may not inquire into the soundness of the Com- 
mission’s reasoning or into the wisdom of its decisions. Georgia 
Comm. v. United States, 283 U. S. 765, 775. 

The extent of judicial review is limited as stated in Mississippi 
Valley Barge Line Co. v. United States, 292 U. S. 282, 286: 


The judicial function is exhausted when there is found to be a 
rational basis for the conclusions approved by the administrative body. 


The Commission has determined that public convenience and 
necessity requires the issuance of the certificate to Gateway, with 
a specific limitation for the transportation of explosives to enable 
it to periodically inspect Gateway’s records for safety. It was 
empowered by statute to do so. Its issuance violated no statute. 
The Commission’s order is valid and defendant is entitled to judg- 
ment dismissing plaintiffs’ complaint, with costs. 


Right to file suit in court—jurisdiction of three-judge court—discrimination under 
Sections 3(1) and 3(4)—higher rail rates on ex-barge traffic—division of 
through rate versus proportional—evidence as to divisions. 


Arrow Transportation Co., et al. v. United States, et al. No. 961. 


On July 20, 1959, a three-judge court for the Northern District of 
Alabama, Northwestern Division, remanded to the Interstate Commerce 
Commission for further consideration No. 30744, American Barge Line 
Co. v. Alabama Great Southern Railroad Co. The Court required the 
Commission to accord to five Tennessee ports the same treatment ac- 
corded other ports in relation to ex-rail and ex-barge rates. 

Quoting from the opinion of the Court: 


* * * Tmpleaded as a statutory defendant, the United States 
has filed an answer in which it confesses error and joins the plain- 
tiffs in their prayer for relief. The Interstate Commerce Commis- 
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sion, the Kansas State Corporation Commission, certain Kansas and 
Missouri milling interests, the Boards of Trade of Kansas City, 
Chicago, and Indianapolis, and the major southern and midwestern 
railroads have been granted leave to intervene and have filed 
answers to the complaint in support of the Commission... . 

Under the existing rate structure the railroads charge their 
full local rates for the transshipment by rail of ex-barge grain 
from the Tennessee River ports while affording more favorable 
treatment to ex-rail grain transshipped from those ports, and also 
to ex-barge grain transshipped from the competing port of Mem- 
phis. This rate structure inhibits the movement of barge grain 
beyond the ports and the plaintiffs contend, and we think correctly, 
that this rate structure does not recognize and preserve the in- 
herent advantages of barge transportation as required by the Na- 
tional Transportation Policy and is contrary to the requirements 
of various sections of the Interstate Commerce Act... . 

Two threshold contentions relating to the jurisdiction of the 
court must be resolved. The Commission denies the standing to 
sue of certain of the plaintiffs but does not question the standing 
of several of the plaintiffs, including Arrow. In view of the ad- 
mitted right of these plaintiffs to maintain this action and the 
liberal statutory provisions for intervention, it is immaterial 
whether the challenged plaintiffs have standing to sue. Interstate 
Common Carrier Council v. United States, 84 F. Supp. 414 (D. 
Md.), aff’d, 338 U. S. 843 (1949). 

The intervening defendants also contend that the effect of the 
Commission’s orders of August 27 and September 17, 1958, was to 
oust this court of its jurisdiction to decide the case on the merits. 
All parties concede that at the time both the original and the first 
supplemental complaints were filed in this court, all the statutory 
requirements for judicial review had been fully satisfied and plain- 
tiffs had completely exhausted their administrative remedy.® It is 
settled law that the jurisdiction of this court depends upon the 
facts existing at the time the complaint is filed. Once jurisdiction 
has vested, it cannot be ousted by subsequent event. In any event, 
any possible question as to jurisdiction has been eliminated by the 
filing of the third supplemental complaint, bringing before this 
court for review so much of the Commission’s report and order of 
March 24, 1959, as reaffirmed its prior findings in issue before 
this court. 


6“When an application for rehearing, reargument, or reconsideration of 
any decision, order, or requirement of a division, an individual Commissioner, 
or a board with respect to any matter assigned or referred to him or it shall 
have been made and shall have been denied, or after rehearing, reargument, or 
reconsideration otherwise disposed of, by the Commission or an appellate 
division, a suit to enforce, enjoin, suspend, or set aside such decision, order, 
or requirement, in whole or in part, may be brought in a court of the United 
States under those provisions of law applicable in the case of suits to enforce, 
enjoin, suspend, or set aside orders of the Commission, but not otherwise.” 
(54 Stat. 916 (1940), 49 U. S. C. § 17(9) (1952)). 
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Turning to the merits, it is at once apparent that this case 
presents another chapter in the conflict between the requirement 
of the National Transportation Policy that the provisions of the 
Interstate Commerce Act be administered in such a way as to pre- 
serve the inherent advantages of water transportation and the 
desire of the railroads to offset those advantages by refusing to 
accord to traffic received from a connecting barge line the same 
treatment accorded to traffic received from connecting railroads. ... 

The precise issue of whether the Commission can penalize 
ex-barge traffic by permitting the railroads to charge higher rates 
on such traffic has been before the United States Supreme Court on 
three occasions. In Interstate Commerce Comm. v. Mechling, 
[330 U. S. 567], the Supreme Court held that the Commission 
could not lawfully permit the railroads to charge higher rates on 
ex-barge grain than they charged on ex-rail grain. In Dizie 
Carriers v. United States, [301 U. S. 56], the court held that the 
Commission could not permit the railroads to apply local rates to 
the handling of ex-barge sulphur where ex-rail sulphur was 
handled on a division of a joint rate. In both of these decisions 
the Supreme Court made clear that the Commission has no discre- 
tion to approve any rate structure which deprives shippers of the 
inherent advantages of water transportation. In James McWilliams 
Blue Line v. United States, 100 F. Supp. 66 (S. D. N. Y. 1951), 
aff’d, 342 U. S. 951 (1952), the Supreme Court affirmed on motion, 
on the authority of Mechling, a holding of the lower court that the 
Commission could not approve a rate structure which permitted 
higher rail rates on inbound coal traffic if there was a subsequent 
movement by barge. 

Another phase of the same problem was before this court in 
Tennessee Valley Authority v. United States, 96 F. Supp. 409 
(N. D. Ala. 1951). In that case the court held unlawful an attempt 
by the railroads to charge higher rates for ex-barge switching than 
for ex-rail switching where the difference in rates was not justified 
by differences in cost. 

These cases stand for a broad principle of general application. 
As stated by the United States Supreme Court in Mechling: 


The foregoing provisions flatly forbid the Commission to approve barge 
rates or barge-rail rates which do not preserve intact the inherent ad- 
vantages of cheaper water transportation, but discriminate against water 
carriers and the goods they transport. 

* * * * * 


Congress has decided this question of equitable rates as between railroads 
and barges. It has declared in unmistakable terms that the “inherent 
advantage” of the lower cost of barge carriage as compared with that of 
railroads must be passed on to those who ship by barge. It is therefore 
not within the province of the Commission to adjust rates, either to 
equalize the transportation cost of barge shippers with that of shippers 
who do not have access to barge service or to protect the traffic of rail- 
roads from barge competition. For Congress left the Commission no 
discretionary power to approve any type of rates which would reduce the 
“inherent advantage” of barge transportation in whole or in part. Cf. 
Mitchell v. United States, 313 U. S. 80, 97 [330 U. S. at 577-579]. 
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The principle established by these cases is dispositive of the 
present proceeding. The Commission has approvd ex-barge rates 
from the Tennessee River ports which deprive shippers of part of 
the savings which they can accomplish by moving grain inbound 
to those ports by barge. This it is forbidden to do by the explicit 
mandate of the Congress. 

The plaintiffs complain basically of two types of discrimination 
—discrimination in favor of the inbound railroads prohibited by 
section 3(4) of the Interstate Commerce Act, and discrimination 
in favor of a barge-rail movement through the competing port of 
Memphis, which is prohibited by section 3(1). In view of the 
Commission’s decision of March 24, 1959, prescribing rates that, 
when made effective, will eliminate the preference and prejudice in 
violation of section 3(1), the basic issue remaining for decision 
by this court is whether there is also a discrimination prohibited 
by section 3(4). 

The situation as to this discrimination can be illustrated by 
taking the example of a Chattanooga dealer who wishes to ship 
grain from Kansas City to Chattanooga and subsequently reship 
it to Orangeburg, South Carolina. He can purchase grain in 
Kansas City and arrange for shipment to Chattanooga by barge 
for delivery by Arrow or by rail for delivery by the L&N Railroad. 
In either case, the grain is shipped from Kansas City to Chatta- 
nooga on a bill of lading showing Chattanooga as the destination 
and the delivery is completed when the barge or car is placed for 
unloading at the dealer’s elevator or mill. The difficulty arises 
when he wishes to reship to Orangeburg, South Carolina, over the 
Southern Railroad at a later date. If the grain came in by rail, 
he can surrender his inbound bill of lading and ship either the 
grain, or the grain products into which it has been manufactured, 
from Chattanooga to Orangeburg for 16 cents per hundredweight. 
If the grain was brought in by barge, however, he must at present 
pay a rail rate of 54 cents for the movement from Chattanooga to 
Orangeburg, and the savings on the inbound barge transportation 
are thus destroyed. 

Under the level of rates prescribed by the Commission’s latest 
order, the evidence of record indicates that the ex-barge rate from 
Chattanooga to Orangeburg would be reduced from 54 cents to 
35.5 cents. The discrimination against Arrow would thus become 
less severe but it would not be eliminated. Even more serious from 
the point of view of the barge line is the Commission’s refusal to 
recognize its right to the equality of treatment under section 3(4) 
which it has been seeking to establish for eight years in this liti- 
gation. 

In denying relief under section 3(4), the Commission re- 
affirmed the following finding in its report of March 19, 1958: 


The second phase of the complaint attacks the local rail rates which 
apply on ex-barge grain from ports on the Tennessee River to points in the 
South. Respecting this phase, section 3(4) is not in issue because no rail 
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pengeetendte are published from those ports to the South. [303 I. C. C. 
at . 


In its most recent report the Commission granted relief under 
section 3(4) to those barge lines serving Ohio and Mississippi River 
ports where the rail rates are published as separately established 
proportional rates. The Commission thus bases its denial of relief 
under section 3(4) to plaintiffs on the fact that the rail rates 
through the Tennessee River ports are published as single-factor 
through rates rather than separately established proportional rates 
as at the Ohio and Mississippi River ports. The effect of the Com- 
mission’s decisions is that the railroads may freely vary the charges 
for ex-barge and ex-rail reshipments as long as they do so by means 
of unpublished divisions of a through rate rather than published 
proportional rates. Therefore, unless Arrow obtains a decision on 
the 3(4) issue, which was squarely presented both to the Commis- 
sion and to this court, it will have simply won a skirmish on a side 
issue (sec. 3(1)) and may yet face years of litigation as the rail- 
roads abandon the use of proportional rates for the cover of 
divisions. 

The differences upon which the Commission finally rests its 
holding is one of the form in which the rates are published, but the 
decisions of the Supreme Court in Mechling and Dixie Carriers 
make it abundantly clear that carriers cannot hide their discrimina- 


tion against ex-barge traffic behind the veil of a through rate any 
more than they can charge a higher proportional rate on ex-barge 
than on ex-rail traffic. The thrust of the Mechling-Dizie rationale 
goes much deeper than form—it makes clear that Congress imposed 
a duty upon the Commission to eliminate discrimination in what- 
ever guise or form it exists. As stated by the Supreme Court in 
Mechling : 


. . . Congress left the Commission no discretionary power to approve 
any type of rates which would reduce the “inherent advantage” of barge 
transportation in whole or in part [330 U. S. at 579; emphasis added]. 


It is immaterial to the question of discrimination whether the 
compensation a carrier receives on ex-rail traffic is in the form of a 
separately established proportional rate, or a division of a through 
rate. In either event the yardstick for measuring discrimination 
against ex-barge traffic is the compensation received by the out- 
bound rail carrier on ex-rail traffic from the same port to the same 
destination. This is not to suggest that the division received by 
the outbound railroad on ex-rail traffic necessarily establishes the 
exact rate at which ex-barge traffic must be handled. We simply 
hold that the fact that the inbound carrier is a barge line rather 
than a railroad is not a factor which may properly be considered 
in fixing the charge for the outbound rail movement and that the 
divisions received on ex-rail movements are prima facie evidence 
as to what charge should be assessed upon ex-barge movements. 
The plaintiffs attempted to show the divisions received by the rail- 
roads on ex-rail traffic, but the Commission refused to receive the 
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evidence. In this the Commission erred. Dixie Carriers v. United 
States, supra. 

The contention is advanced with apparent seriousness by some 
of the intervening defendants that Arrow is not a connecting car- 
rier in relation to the railroads which serve the Tennessee River 
ports. This argument is wholly without merit. At each of the 
Tennessee River ports there are facilities by which grain can be 
transferred directly from barges into rail cars, but the normal type 
of transfer is through an elevator. We hold that Arrow is a con- 
necting carrier of the outbound rail carrier when it delivers grain 
in its port-to-port service to a river elevator or other unloading 
facility which has a rail connection for the subsequent reshipment 
of that grain. Nothing more was shown in Mechling or exists at 
Memphis, and, in our opinion, nothing more was intended by Con- 
gress in amending section 3(4) of the act. 

The contention has been advanced by the intervening railroads 
that before relief can be granted there must be either a finding by 
the Commission that through barge-rail routes exist via the Ten- 
nessee River ports or a finding under section 15(3) of the act that 
the public interest requires that they be established. Section 
6(11)(b) of the act, which authorizes the Commission to establish 
proportional rates, imposes no such requirement. Moreover, the 
decision in Dixie Carriers establishes that if relief is necessary to 
cure a discrimination against water transportation in violation of 
some other provision of the act, there is no necessity for a finding 
of public interest under section 15(3). If such discrimination 
exists, the Commission has a duty to cure it. As stated in Dizie 
Carriers : 


The public interest, as defined in the Act, is the guide to the Commis- 

sion’s action. McLean Trucking Co. v. United States, 321 U. S. 67, 82. 

The policy is to preserve all the “inherent advantages” of the water 

carriers [351 U. S. at 60-61]. 

The contention has also been advanced that the plaintiffs are 
not entitled to relief from the discriminatory rate structure they 
have attacked because they have not expressly sought joint rates 
with the railroads, but have merely stated their prayer for relief 
in general terms. Here again the Commission has failed to recog- 
nize the duties imposed upon it under the Act. While this court 
will not prescribe the manner in which the discrimination is to be 
eliminated by the Commission, it is clear that if the Commission 
deems the establishment of a joint rate for the barge-rail movement 
rather than ex-barge proportionals to be the appropriate means for 
ending discrimination, it ‘‘has a duty ... under § 307 (d)’’ to 
prescribe a joint rate at a level that will preserve intact the ‘‘in- 
herent advantages’’ of water transportation (Dizie Carriers v. 
United States, supra, at 60). 

The argument is also made that the existing all-rail rate struc- 
ture is a finely balanced arrangement under which all producers, 
markets, and processors have available equal freight rates. It is 
argued that to grant the relief requested in this case will disrupt 
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the existing rate structure by accentuating the movement of grain 
on the Tennessee River to the detriment of those interests which 
cannot take full advantage of the reduced transportation charges 
made available. The short answer to this argument was made by 
the Supreme Court in Mechling, as follows: 

The possibility of such a disruption does not remotely justify discrimina- 

tions against barge traffic which actually deprive shippers and the barge 
companies of the inherent advantages of water transportation guaranteed 
to them by Congress. [330 U. S. at 580]. 

When Congress authorized the building of a modern navigable 
channel in the Tennessee River, it meant for that river to be coordi- 
nated with the existing transportation system so as to make its full 
benefits available to shippers. The Commission has a positive duty 
to prescribe rates for ex-barge grain which will accomplish that 
end. Whether the rates are published as proportional rates or as 
joint rates, the charges paid by the shipper for the movement of 
ex-barge grain beyond the ports must be on a level which preserves 
intact the savings on the water leg of the journey, at ports where 
the inbound and outbound rail carriers are the same, as well as at 
ports where the inbound and outbound rail carriers are different. 
The Commission cannot apply the standards applicable to a local 
movement in determining the reasonableness under section 1 of the 
ex-barge rates. Likewise, it is prohibited by section 2 from per- 
mitting the discrimination between shippers which would result 
from charging higher rates for the outbound movement to the 
shipper who receives his inbound grain by barge than apply to the 
shipper who receives his inbound grain by rail. We construe the 
Supreme Court decisions in Mechling and Dizie as making unlaw- 
ful any rate-making device which deprives barge transportation of 
its rightful place in the National transportation system or which 
deprives shippers of any part of the economies resulting from the 
use of barge transportation. We hold, therefore, that the Commis- 
sion cannot lawfully approve any system of ex-barge rates on grain 
which deprive shippers of any of the savings of the inbound barge 
transportation but must prescribe ex-barge rates which will fully 
preserve the inherent advantages of such barge transportation. 

In conclusion, we would be remiss in our duty if we did not 
take note of the fact that for over eight years plaintiffs have been 
seeking relief in this proceeding from discriminatory rail rates 
which we find are in violation of the Interstate Commerce Act. 
Section 10(e) of the Administrative Procedure Act provides that 
the reviewing court ‘‘shall compel agency action unlawfully with- 
held or unreasonably delayed.’’ It is the opinion of this court that 
the present case is an appropriate one for application of this statu- 
tory provision, and that the plaintiffs are entitled to prompt relief 
from the discriminatory rates presently in effect. The case is there- 
fore remanded with instructions to the Commission to enter an 
order prescribing lawful, reasonable, and nondiscriminatory rates 
on ex-barge traffic from the Tennessee River ports to destinations 
in the Southeast in conformity with this opinion. 
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Rail Transportation 


By Joun F. Donegan, Editor 


FORMAL MATTERS 
Increased Express Rates and Charges 


In its report on reconsideration in Ex Parte 210 made public on 
July 1, 1959 the I. C. C. has modified its conclusions and findings in 
prior report, 304 I. C. C. 699, relating to merchandise traffic from retail 
stores to customers, modified so as to permit an increase of 15 percent in 
class rates on outbound shipments by retail stores of articles on which 
incentive rates are not maintained, and of articles on which incentive 
rates are maintained when shipments thereof from any origin tendered 
at one time weigh less than 300 pounds. The exemption from any in- 
crease in class rates of articles presently subject to incentive rates when 
the weight of shipments from any origin tendered at one time at one 
address is 300 pounds or more, was affirmed. 


Free Time Allowance on Lumber 


In its report dated July 31 in I & S 7050, division 2 of the Commis- 
sion has found that schedules to become effective on November 2, 1958, 
filed by seven mid-western railroads, proposing to hold cars loaded with 
lumber for a period of 15 days free of demurrage charges at 19 points 
in western trunkline territory, are not shown to be just and reasonable. 
The division concluded that the proposed schedules would encourage 
undue detention of cars at a time when there is a shortage of cars of the 
railroads generally ; would provide for service beyond the primary duties 
of railroads under linehaui rates; would open the door to like demands 
from shippers of other commodities similarly circumstanced ; and would 
contravene the National Transportation Policy to promote adequate, 
economical, and efficient service and foster sound economic conditions 
in transportation. 


Railway Express Reorganization Plan 


Railway Express Agency President William B. Johnson on July 30, 
notified all parties to the Standard Express Operations Agreement that 
all signatories to the agreement have assented to extending to September 
30, 1959 the final date on which notice to withdraw from the agreement 
effective January 1, 1960, may be served. 


I. C. C. Examiner Recommends Removal of ‘‘Umbrella’”’ Rates 


Railroads cannot be expected to sit ‘‘idly by’’ and allow traffic to 
be diverted to private carriage when they have the ability to reduce rates 
to a point that will regain and keep the traffic on a basis compensatory 
to them, I. C. C. Examiner Edward H. McMahan declared last week. 

In a proposed report in I & S 7114, Malt Liquors-Missouri, Illinois 
and Nebraska to Oklahoma, embracing No. 32652, Contract Freighters, 
Inc. v. Atchison, Topeka & Santa Fe Railway Co. et al., the examiner 
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said that the rail carriers have no obligation ‘‘to hold the rates on a basis 
that will assure the trucker the ability to keep the traffic it has been 
receiving, at the expense of losing their own traffic.’’ 

‘‘The railroads are the low-cost transportation, and they have the 
right to take advantage of the same,’’ Examiner McMahan declared in 
his report, recommending that the investigation should be discontinued 
and the complaint dismissed. 

‘*In Schaffer Transportation Co. v. United States, 355 U. 8. 83, the 
Supreme Court has held that one form of transportation has the legal 
right to operate at a lower rate than other competitive forms, and the 
Transportation Act of 1958 specifically states that the rates of a carrier 
shall not be held up to a particular level to protect the traffic of any 
other mode of transportation. . . . The charge of preferential or prejudi- 
cial treatment against communities and distributors, not included in the 
reduced rates, is not supported by any evidence, and even though the 
railroads have the burden of showing the suspended rates just and 
reasonable, there is no basis upon this record to hold that said rates are 
preferential or prejudicial. The rates were published in accordance to 
procedures prescribed by law, and notice was given as required by law, 
and no shipper, receiver or community has complained.’”’ 


Free Time at Lake Ports 
By order dated July 9, recently released by the Commission in 


Docket 32023, the I. C. C. has denied petitions for reconsideration filed 
by the eastern railroad defendants for reconsideration of the report and 
order of division 3, dated January 22, 1959, requiring establishment of 
additional free time for the unloading of railroad cars of export freight 
at Chicago and lake ports but granted, in part, other petitions so as to 
include the western railroad defendants and the Monon Railroad within 
the requirements of the described order, which has now been scheduled 
effective September 9, 1959. 


Rail Rates on Sugar from Gulf Ports 


By its report and order in I & § 6914, the I. C. C. has approved 
reduced rates proposed by rail carriers operating in southern territory 
and from certain points west of the Mississippi River in southwestern 
territory, to apply on sugar, minimum 80,000 pounds, moving from Gulf 
and south Atlantic ports to Ohio River crossings and intermediate points 
in southern territory. The new reduced rates are designed to permit 
the railroads to recapture sugar traffic lost to competitive barge lines 
operating between the New Orleans area and Ohio River crossings, and 
the application of such rates to intermediate points was stated to be 
necessary to meet the competition of common and contract motor car- 
riers, and of so-called ‘‘buy-and-sell’’ private truckers. 


Train Discontinuances 


In proposed report of Hearing Examiner John L. Bradford in F. D. 
20524—-New York Central Railroad Company—Discontinuance of Serv- 
ice-St. Lawrence Division, it is reeommended that division 4 find (1) 
motion of the Public Service Commission of the State of New York for 
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dismissal of the proceeding for lack of jurisdiction should be denied; 
(2) that the NYC has failed to show that the present or future public 
convenience and necessity permits discontinuance of the operation of 
passenger train service on its St. Lawrence Division, and that continued 
operation of such service will constitute an undue burden upon its inter- 
state operations or upon interstate commerce. 

In an order dated July 30, in F. D. 20377, the Commission has 
denied petitions of the Railway Labor Executives’ Association, Iowa 
State Commerce Commission and Minnesota Railroad and Warehouse 
Commission for reconsideration of its report and order issued on March 
16, 1959 authorizing the Minneapolis & St. Louis Railway to discontinue 
its passenger trains Nos. 3 and 4, between Minneapolis, Minn., and Des 
Moines, Iowa. 

By order dated August 7 in F. D. 20710, division 4 has scheduled an 
investigation into the proposed discontinuance by the Wabash of its 
passenger trains Nos. 12 and 13, operating between Toledo, Ohio and 
Fort Wayne, Ind. This action contravenes the July 24 order of division 
4, wherein it concluded not to enter upon such an investigation and is 
based on the fact that Public Service Commission of Indiana represented 
in the petition filed August 7, that it had not received the notice of the 
Wabash. 

By notice issued in F. D. 20711 the I. C. C. has announced that upon 
consideration of a notice and supporting data filed July 6, 1959, by the 
Louisville and Nashville, division 4 has concluded not to enter upon an 
investigation of the proposed discontinuance effective August 8, of 
L & N passenger trains Nos. 1 and 4 operating between New Orleans, La., 
and Montgomery, Ala. 

In a proposed report of I. C. C. Hearing Examiner Lester R. Conley 
it is recommended that division 4 find that public convenience and neces- 
sity do not require the continuance by the Northern Pacific of the 
intrastate passenger service provided by mixed trains Nos. 137 and 138 
between Fargo and Marion, N. Dak. 


1. C. C. Orders Per Diem Rate Investigation 


On July 30 the I. C. C. issued two orders under date of July 24, 
1959, one of which, in Docket 31358, Chicago, B. & Q., et al v. Susque- 
hanna, et al. (being the proceeding in which the Commission is further 
considering the complaint of certain trunk line carriers regarding the 
reasonableness of freight car per diem rates in the light of Federal court 
decisions enjoining its past orders), granted (1) petitions filed by de- 
fendants seeking initiation of an investigation rulemaking proceeding 
under sec. 1(14)(a) of the Interstate Commerce Act, and (2) prescrip- 
tive action by the Commission under sec. 20 of the Act, in the establish- 
ment of accounting rules in aid of its aforesaid investigation. 

By the same order the Commission denied the petition of the 
Boston & Maine, New Haven, New Jersey & New York, and the Long 
Island seeking vacation of the Commission’s order of May 14, 1959, 
scheduling further hearing in response to the Court’s mandate. 
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The other order, issued in Docket 33145, Railroad Freight Car Per 
Diem Charges, represents the initial order in the proceeding in which 
the commission will conduct its investigation for the purpose of estab- 
lishing reasonable rules, regulations, and practices with respect to 
determining the compensation to be paid for the use of railroad-owned 
freight cars. All railroads subject to the I. C. C.’s jurisdiction have been 
made respondents in this proceeding. In this proceeding also, the Com- 
mission will prescribe such additional and more detailed forms of any 
and all accounts, as authorized under sec. 20, necessary to permit ac- 
curate computation of railroad freight car per diem charges. The Com- 
mission further ordered that the proceedings in this docket will be later 
assigned for hearing on a consolidated record with further hearings to 
be assigned in Docket 31358. 

















Motor Transportation 


By Wim J. Lippman, Editor 





1957 Contract Carrier Amendments Construed 


Conflict between common and contract carriers as to the interpreta- 
tion to be given to the 1957 contract carrier amendments was resolved 
favorably to common carriers by the Commission in a Report on Recon- 
sideration in MC-11185 (Sub-No. 100), J-T Transport Company, Inc., 
Extension—Columbus, Ohio, decided June 15, 1959. The Commission 
held that (1) the service which a common carrier may perform was not 
affected by the 1957 amendments, (2) a common carrier may perform 
a variety of specialized services, so long as it operates within the scope 
of its certificates and holds itself out to perform these same services for 
all members of the particular segment of the shipping public which has a 
need for them and which it is authorized to serve, and (3) nothing in 
the legislative history of the amendments supports the proposition that, 
under the amendments, an applicant, once it establishes that its proposed 
operation falls within the definition of contract carriage, is entitled auto- 
matically to a grant of authority consistent with the desires of support- 
ing shippers, regardless of the availability of common carrier service, or 
even contract carrier service. This last proposition—urged by the con- 
tract carrier industry—was rejected by the Commission as ‘‘contrary 
to the provisions of the national transportation policy which must be 
considered in the disposition of all applications for operating authority.’’ 

Applicant sought a permit as a contract carrier to transport un- 
erated airplane parts and assemblies. The application was supported 
by two aircraft manufacturers, whose products require specially-con- 
structed trailer equipment and careful handling in transit. The appli- 
cation was opposed by a common carrier of the same commodities whose 
service was not used in the past, but who, nevertheless, asserted its 
ability to furnish the necessary equipment to meet the shippers’ needs. 
In a prior report decided January 31, 1958, 74 M. C. C. 324, division 1 
denied the application. As the result of applicant’s petition asserting 
that the prior decision was at variance with the criteria set forth in secs. 
203(a) and 209(b) of the Act, the case was reopened for reconsideration. 

The report states that the definition of a common carrier by motor 
vehicle was not affected by the 1957 amendments; that the performance 
of so-called special service is not inconsistent with common carriage; 
that on occasions, the very terms of a common ecarrier’s certificate make 
it necessary for it to provide special vehicular equipment such as a tank 
vehicle or a low-boy unit and the inherent nature of the service author- 
ized confines its activities to a certain industry; that a motor common 
carrier may physically provide all transportation services within the 
scope of its authority, including any degree of specialization necessary 
and inherent to the traffic transported; that for many years the Com- 
mission followed the principle (in passing upon applications for con- 
tract carrier permits) of evaluating the proposed service in the light of 
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the adequacy of available common carrier service. After a review of 


the legislative history of the 1957 amendments, the Commission con- 
cluded : 


We think it clear that the purpose of Congress in enacting the 1957 amend- 
ments was to sharpen the distinction between common and contract carriage 
by imposing upon contract carriers specific restrictions as the number of 
shippers which they may serve and the type of service which they perform; 
that Congress did not intend or even contemplate the abandonment of our 
long continued practice of considering the adequacy of existing common as 
well as contract carrier service in determining whether a need has been 
established for a proposed contract carrier operation; and that there is no 
indication in the language of these amendments or in the legislative history 
surrounding their enactment that Congress intended to place any limitation 
upon the type of service which a common carrier may lawfully perform. 
Plainly there was no intention to enhance the economic position of the con- 
tract carrier at the expense of the common carrier. 


The Commission held, in effect, that, despite the 1957 amendments, 
applications for contract carrier authority remain subject to the rule 
that existing carriers (both common and contract) are entitled to trans- 
port all traffic which they can economically and efficiently handle before 
additional authority is granted. Applying this rule, the Commission 
denied the application. 

Commissioner Webb, concurring in the result, disagreed with the 
imposition of a so-called ‘‘sixth’’ test, not specifically set forth in sec. 
209(b), which would place the burden upon an applicant for contract 
carrier authority to show that protesting common carriers are unwilling 
or unable to meet the shippers’ reasonable transportation requirements. 
As to this added test, Commissioner Webb stated: ‘‘The report converts 
compromise legislation, generally satisfactory to all concerned, into an 
unearned legislative victory for common carriers and a humiliating legis- 
lative defeat for contract carriers.”’ 


Secondary Boycott by Teamsters Union Results in Grant of Authority 


In MC-116067, Nebraska Short Line Carriers, Inc., Common Carrier 
Application, decided June 1, 1959, the Commission authorized a grant 
of authority to overcome the effects of a secondary boycott directed at 
independent Nebraska carriers by the Teamsters Union. 

Applicant corporation was organized by motor carriers domiciled 
in Nebraska as a means of combatting a labor situation which, the Com- 
mission found, threatened to deprive them of much of their interstate 
traffic and drive them out of business entirely. The report states that 
the carrier stockholders of the applicant corporation (all domiciled in 
Nebraska) resisted all attempts on the part of the Teamsters Union to 
organize their employees. Having been unsuccessful in its efforts to 
obtain contracts from these carriers, the Union decided to bring economic 
pressure to enforce its demands. This was done by the institution of a 
secondary boycott against the traffic of these carriers by other unionized 
carriers on which the stockholder-carriers were dependent for the han- 
dling of interline traffic moving to and from points beyond Nebraska. 
The boycott was imposed pursuant to certain ‘‘hot cargo’’ clauses con- 
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tained in the labor contracts between the unionized carriers and the 
Teamsters Union. 

As the result of the Union’s efforts, the stockholder-carriers ex- 
perienced difficulty in effecting normal interchange arrangements with 
the larger linehaul carriers with which they had theretofore done busi- 
ness. In addition, certain Omaha shippers experienced labor difficulties 
resulting in the establishment of picket lines around their places of 
business. 

The Commission found that the refusal of the organized carriers 
to provide or attempt to provide general pickup and delivery service 
resulted from their adherence to their ‘‘hot cargo’’ agreement without 
regard to their obligations as common carriers. This refusal to handle 
the traffic of independent carriers, in turn, created a need for additional 
motor carrier service which was granted between Omaha, Neb. on the 
one hand, on the other, Chicago, Ill., and Kansas City to St. 
Louis, Mo. 


In commenting upon the organized carriers’ refusal to serve, the 
Commission said: 


We desire to make it unmistakably clear that we are not attempting to 
adjudicate any labor dispute or controversy. Agreements between carriers and 
labor organizations affecting labor relations between employers and their 
employees are matters which Congress has seen fit to entrust to the super- 
vision of the National Labor Relations Board, and we lack the jurisdiction 
to consider the legality or propriety of such agreements. We are vitally con- 
cerned, however, with the actions of common carriers in relation to their 
obligations to the public under the terms of the Interstate Commerce Act. 
The act imposes upon common carriers by motor vehicle subject to our 
jurisdiction the duty to provide adequate service, equipment, and facilities 
for the transportation of property in interstate or foreign commerce within 
the scope of their holding-out to the public, and they are obligated to accept 
and transport all freight offered to them in accordance with the provisions of 
their certificates of public convenience and necessity and their published 
tariffs. This duty is almost an absolute one, and, if the public is to be 
adequately protected, common carriers must be held strictly accountable for 
its performance. They cannot bargain away their duties and obligations to 
the public and thereby relieve themselves of such obligations. 

The breakdown in interchange arrangements at Omaha between the 
unionized carriers and the stockholder-carriers and the refusal of the unionized 
carriers to provide pickup and delivery service at establishments where picket 
lines have been established has resulted in a substantial disruption in motor 
service to a large portion of the Nebraska shipping public, and the respon- 
sibility for the service deficiencies shown to exist must be laid at the doors of 
the unionized carriers which preempted their obligations to the Union to their 
obligations to the public. 


Ex Parte MC-49—Released Rate Rules 


In its report in this proceeding, decided May 4, 1959, the Commis- 
sion held that it lacked authority under sec. 20(11) of the Act to con- 
sider proposed motor carrier classification rules generally restricting 
the application of existing ratings and rates. Applications requesting 
permission to publish released rate rules were dismissed. 

The rules would have restricted the application of all published 
ratings and rates to property, the value of which (in the case of motor 
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carriers) is declared or released as not exceeding $3.00 per pound or 
$150 per package, whichever is greater, subject to a maximum of 
$100,000 per shipment. The rules further provided that in the absence 
of a certification by the shipper that the agreed or declared value 
exceeds the amounts stated above, the property shall be deemed to have 
a released value not exceeding those amounts and the carriers’ liability 
shall be limited to an amount not exceeding that value. The objectives 
of the proposed rules, the report states, are (1) to require shippers to 
give notice of the value of the property tendered for transportation so 
that protection in transit, commensurate with value, may be accorded 
by the carriers and (2) to provide relief against claims for loss and 
damage on property of exceptionally high value. Applicants argued 
that the legislative history of sec. 20(11) supported their right to file 
general released rate applications and that approval of the proposed 
rules would eliminate the necessity of filing individual released-rate 
applications and would also enable the cancellation of many existing 
released rates. The Commission rejected applicants’ contentions and 
held that its authority under sec. 20(11) to issue released-rate orders 
with respect to freight rates may be exercised and, in the past, has been 
exercised only in connection with specified commodities as to which a 
justification has been shown. 


Surcharge Found Unlawful 


A permanent surcharge published indiscriminately upon large and 
small shipments, regardless of weight or applicable rate, is an unac- 
ceptable form of ratemaking in the absence of special justification. In 
MC-C-2022, Atchison Chamber of Commerce, et al. v. A & B Transfer, 
Inc., et al., decided June 1, 1959, the Commission disapproved such a 
surcharge since no explanation was presented for its application between 
certain points and not between other points in the same general territory. 

In a prior report, division 2 found that the class and commodity 
motor carrier rates and charges maintained between Atchison and 
Leavenworth, Kansas, on the one hand, and, on the other, points in 
Michigan, Indiana, Illinois, Wisconsin, and Iowa were not shown to 
be unjust, unreasonable or unduly prejudicial (304 I. C. C. 35). On 
petition of complainants and an intervener, the proceeding was reopened 
far the sole purpose of determining the lawfulness of the surcharge of 
50 cents per shipment in the same territory. 

The Commission found that the profit margins of certain shippers 
at Atchison and Leavenworth had been reduced in recent years because 
of increased freight rate costs and that they were thus unable to compete 
effectively with shippers at Kansas City—where the surcharge is inappli- 
cable. The surcharge—originally a bill of lading charge—is now pub- 
lished in the item providing the minimum charge for single shipments. 
It appears in about one-third of the more than sixty tariffs published by 
the Middlewest Motor Freight Bureau. It applies not only between 
points in middlewest territory but between that territory and points in 
central, eastern, southern, and southwestern territories. 
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The Commission found that the maintenance of surcharges usually 
has been resorted to only as an emergency or temporary means of obtain- 


ing revenue above that derived from the prevailing rate structure. The 
Commission stated : 


. . . Publishing a surcharge on a permanent basis represents a radical de- 
parture from the traditional system of freight classification and ratemaking. 
The purpose of a classification and corresponding class rates is to give recog- 
nition to the differences in transportation characteristics of the different arti- 
cles transported. A surcharge tends to negate the ratings in the classification. 





Index to Current I. C. C. Decisions 
With Table of Cases 
(Note: Table of Cases Appears at End of Index) 
Donautp C. McDevitt, Editor 


01 State 
02 Federal 


10 Generally 
11 Proceedings 
12 Officers 


20 Generall 

21 Nature & Extent of 
Operations 

22 Commodity Authorit 

23 Qualification of Appli- 
cant & Providence of 
Operation 


30 Generally 
31 Jurisdiction 
32 Security Issues 


40 Generally 
41 Transportation 
42 Terminal 


50 Generally 

51 Ratemaking 

52 Freight Classification 
53 Rate Adjustments 


60 Generally 

61 Analogous or Homo- 
geneous Articles 

62 Rate Comparisons 

63 Value of Service 


70 Generally 
71 Intermediate Charges 
72 Port Equalization 


80 Generally 

81 Control of Two or 
More Carriers 

82 Transaction Sound & 
Applicant Fit 


0. Regulation 
03 Interstate Commerce 
Commission | 
04 Exempt Operations 


1. Procedure 
13 Pleading 


14 Process & Notice 
15 Parties 


2. Franchises 


24 Need for Proposed 


Operation 

25 Alternate Routes or 
Gateways 

26 Preservation of Sound 
Transportation Con- 
ditions 


3. Finance 
33 Purpose of Issue 
34 Alteration of Securities 


4. Service & Operations 
43 Line 

44 Accessorial 

45 Allowances 


5. Rate Structure 
54 Joint or Through 
Routes, Rates & 
Divisions 
55 Competitive Rate- 
making 


6. Rate Level 
64 Compensativeness 
65 Charges for Special 
Service 
66 Class Rates 
67 Commodity Rates 


7. Equality of Charges 
73 Special Service Charges 
74 Undue Preference or 

Prejudice 


8. Unifications 
83 Prior Utilization of 
Authority 
84 New Service Doctrine 
85 Sound Transportation 
Conditions 


—1238— 


05 Types of Carriage 
06 Corporate Organization 


16 Proof 

17 Hearing 

18 Decisions 

19 Judicial Review 


27 Disposition of 
Applications 

28 Transfer, Modification or 
Revocation 

29 Abandonment 


35 Corporate Reorganiza- 
tion 

37 Accounts 

39 Costs 


46 Safety 
48 Liability 
49 Discrimination 


56 Demurrage & Storage 
57 Tariffs 
58 Charges 


68 General Increases or 
Reductions 

69 Passenger Service 
Charges 


75 Intrastate Rates 

79 Inequality of Specific 
Interstate Class or 
Commodity Charges 


86 Leases & Operating 
Agreements 

87 Disposition of Unification 
Applications 





SEPTEMBER, 1959 





0. REGULATION * 
O01. State Regulation 


01.4 Facilities & Service 
01.40 Generally 


01.40 Weight and size regulations are matter of local concern which, 
because of their local character and diversity, are necessarily left with states. 
72 M. C. C. 659, 672. Such regulations are designed to meet needs of 
specific area and have definite relationship to requirements to be met in 
operating over particular highways. MC-C-2119, Heavy & Specialized Car- 
riers Section, Local Cartage National Conference v. Wilson Freight Fwdg. 
Gis s+ee me & SG , 6-2-59, Div. 1. 


01.5 Transportation 
01.50 Generally 


01.50 In its 1959 session, N. Y. State Legislature directed state Pub- 
lic Service Commission to study “full crew” law with view to revisions in 
light of technical developments since law was enacted in 1907. Action by 
other state legislatures with respect to “full crew” laws is warranted and 
revisions of such laws would do much to help solve passenger train deficit 
problem. No. 31954, Railroad Passenger Train Deficit, . I. Cc. C 
5-18-59, Commission. 


“ee ees 


02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Section 13a(1) is remedial in character and should be liberally 
construed. It applies to “any train’’ which meets test provided therein, 
which could be one train, several trains, or all trains operated by particular 
earrier. It is well settled that in determining meaning of Act of Congress, 
unless context indicates otherwise, words imparting singular include and 
apply to several persons, parties or things. F. D. 204438, Lehigh ar 4 R. 
Co.—Discontinuance of Service—All Passenger Operations, eae cS. @. 

, 5-1-59, Div. 4. 


02.00 Language prohibitory of limitations on liability for loss or 
damage caused by carriers is detailed and emphatic. To decide that pro- 
viso, intended to afford measure of flexibility by providing for relief from 
prohibition in ‘‘cases’’ where “circumstances and conditions” are found to 
warrant such relief, can be interpreted in manner to wipe out, in effect, ante- 
cedent principal enactment, would do violence to elementary rules of inter- 
pretation. (1) Ex Parte MO-40, Released Rate Rules—National Motor 
Freight Classification. (2) Ex Parte 197, Consolidated Freight Classifica- 
tion & Uniform Freight Classification, .... I. C. C. ...., 5-4-59, Com- 
mission. 


02.01 Long Continued Practice 


02.01 Long established inspection practice of railroads is convincing 
that continuance of same or similar practice with respect to Rule 203 will 
not decrease protection to employees and travelling public from unnecessary 
peril to life or limb provided by Locomotive Inspection Act. In keeping 
with progress made in locomotives and equipment, Rule 203 should be 
modernized to meet changes in conditions and improvements but without 
any sacrifice or impairment of protection intended under Locomotive Inspec- 
tion Act. Ex Parte 203, Rule 208 of Rules & Instructions for Inspecting & 
ae of Locomotives other than Steam, .... I. C. C. , 6-2-59, Com- 
mission. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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02.06 Legislative History 


02.06 In drafting bil! which led to passage of second Cummins amend- 
ment, action of Commission was recognized. Draft of S. 3069 (64th 
Congress, 1st sess.) on which hearings were held provided that prohibition 
(Sec. 20(11) of Act) would not apply on property (except ordinary live- 
stock) ‘‘concerning which express authorization has been heretofore granted 
by Commission for establishment and maintenance of rates * * * de- 
pendent upon value of property * * *.’’ (1) Ex Parte MC-49, Released 
Rate Rules—National Motor Freight Classification. (2) Ex Parte 197, Con- 
solidated Freight Classification & Uniform Freight Classification, 

I. C. C. ...., 5-4-59, Commission. 


02.1 National Transportation Policy 
02.10 Generally 


02.10 Where, as here, existing carriers are shown to have so con- 
ducted their operations as to result in serious inadequacies in service avail- 
able to large section of public, one effective method of correcting situation 
is by granting of authority for sufficient additional service, and in fact, Com- 
mission is charged with duty of procuring such additional facilities as may 
be necessary to carry out purposes of National Transportation Policy. 
MO-116067, Nebraska Short Line Carriers, Inc. Com. Car. App., .... M. C. C. 
...., 6-1-59, Commission. 


02.10 It appears not to be essential to needs of postal service that 
railroads continue to transport persons. Department looks forward to es- 
tablishment of new method of operation under which mail and express 
would be carried in trains exclusively devoted to that service without passen- 
gers. Railroads apparently are sympathetic with that suggestion, which 
seems logical in view of possibility of further discontinuance of passenger 
trains. Such plan might facilitate determination of cost of service. 


Commission urges Department of Defense in selecting means of trans- 
porting its military personnel to place appropriate emphasis on means upon 
which it will rely heavily in time of emergency. 


Elimination of passenger train deficit or at least an early and sub- 
stantial reduction below peak level of 1957 is imperative to avoid destructive 
effects on freight-carrying potential of railroads. From standpoint of Na- 
tional Transportation Policy commercial need for economical and efficient 
freight transportation is considered to be of dominant importance. No. 
31954, Railroad Passenger Train Deficit, .... I. C. C. ...., 5-18-59, Com- 
mission. 


02.13 Adequate, Safe, Efficient Service 

02.13 National Transportation Policy does not contemplate that all 
shippers and all points are entitled to single-line service. MC-107107, Sub 
95, Alterman Transport Lines, Inc. Ext.—Glenwood, Iowa, 5-6-59, Div. 1. 


02.2 Interstate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 As noted in 76 M. C. C. 647, it appears reasonable that some 
traffic moving from New York City to points in N. Y. state will traverse 
state of N. J., and thus constitute interstate freight. MC-15852, Sub 7, 
Forbes Trucking Co., Inc. Ext.—Dry Sugar, in Bulk, 6-1-59, Div. 1. 

02.23 Local Part of Through Movement 


02.23 There was continuous intention from point of origin to foreign 
destination to export these shipments. Movement within La. was step in 
transportation of sugar from origin for export in foreign commerce and 
thus was part of through transportation. Consequently, shipments were in 
foreign commerce and subject to Commission’s jurisdiction. No. 82391, 
wy Credit Corp. v. Texas & P. Ry. Co., ....1.C.C. ...., 5-13-59, 

wv. &. 
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02.25 International Movement 


02.25 Commission’s jurisdiction over foreign commerce is, of course, 
limited to that part of service performed within U. S. However, evidence 
concerning need for service to points in another country is sufficient to 
prove need for additional service to border on shipments destined to that 
other country from U. S. See 26 M. C. C. 519. MC-96950, Sub 1, La Salle 
Freight Co. Com. Car. App., 6-15-59, Div. 1. 


02.4 Transportation Subject to Act 
02.40 Generally 


02.40 Purpose of Act cannot be frustrated by mere creation of a paper 
agency arrangement between shipper and another party which alone, or in 
concert with others, provides complete transportation service. MC-C-2132, 
Robert Allen—Investigation of Operations & Practices, .... ee 
6-10-59, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Transportation of cherries in brine and salt-cured cucumbers 
is within partial exemption. 


Authority is not required to transport salt-cured cucumbers, pepper 
hulls, onions, or cauliflower, when shipped in open and unsealed plastic 
containers, or for tomatoes and cherries shipped in brine to preserve fresh- 


ness, in same type of container. MC-111961, Sub 3, Hadder Trucking Co., 
Inc. Ext.—Commodities in Brine, .... M. C. C. ...., 5-5-59, Div. 1. 


04.03 Nonexempt Articles 


04.03 Usual and ordinary definition of pickles is that food product 
which is result of manufacturing and usual canning process, involving 
cucumbers and certain other vegetables in solution of vinegar and spices. 
For transportation of this commodity authority is, of course, required. 
MC-111961, Sub 3, Hadder Trucking Co., Inc. Ext.—Commodities in Brine, 
cease Bas Mee Ge occ cy COO Ete Es 


05. Types of Carriage 


05.0 For-Hire Carriers 
05.00 Generally 


05.00 Two significant instrumentalities employed in transportation by 
motor carrier are equipment by which transportation is accomplished and 
drivers thereof, and lessors of equipment and any person or persons acting 
in concert with them are presumed to be performing for-hire transporta- 
tion service subject to regulation, unless it can be shown that shipper has 
exclusive right to direct and control transportation. 78 M. C. 161. 
MC-C-2132, Robert Allen—Investigation of Operations & Practices, 
M.C.C. ...., 6-10-59, Div. 1. 


05.1 Common Carriers 
05.10 Generally 


05.10 Although considered operations are apparently designed pri- 
marily to provide service for JSS, applicant does not propose to dedicate 
its vehicles to exclusive use of any of shippers using its service, nor does it 
contemplate providing service designed to meet needs of each particular 
shipper served. To contrary, it is prepared to enter its contracts with JSS 
and any other concern shipping considered commodities. Additionally, its 
intention to interline traffic with other carriers, which service cannot be 
performed by contract carrier, is indicative of common carrier operation. 
Proposed service is that of common and not contract carrier. MO-116695, 
Ardmore Freight Corp. Cont. Car. App., .... M.C.C. ...., 6-24-59, Div. 1. 
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05.10 Proposed service would be available only to those substantial 
shippers of small packages who would be in position to pay weekly service 
charge and no service shall be performed in transportation of packages 
weighing in aggregate more than 100 lbs. from one consignor at one loca- 
tion to one consignee at one location on same day. In essence, applicant 
intends to hold out to general public transportation service on particular 
class of freight. Decision in 68 M. C. C. 199 that operation virtually identi- 
cal to that proposed herein constituted common carriage is controlling 
herein. MO-116200, United Parcel Service of N. Y., Inc. Com. Car. App., 
é:6:0:0 Ge Se le 0.0.0:69 WORE s Bees Es 


05.2 Contract Carriers 
05.20 Generally 


05.20 There has been no showing here that applicant proposes to 
assign equipment to exclusive service of supporting shipper. Moreover, it 
has not been shown that proposed service is of type that could not as 
readily be furnished to any shipper of considered commodities by motor 
common carrier. Therefore, proposed service is that of common carrier, not 
contract carrier. Sec. 203(a)(15). MC-105461, Sub 13, B. H. Herr Ext.— 
Antifreeze, 5-6-59, Div. 1. 


05.20 Proposed operation is that of contract carrier, since under 
authority sought applicant would serve only One shipper as it does under 
its existing contract carrier authority, and would assign to that shipper’s 
exclusive use fleet of equipment, most of which will be specially designed to 
meet shipper’s particular needs. MC-117637, E. B. Matlack, Inc. Cont. Car. 
Age, ...+ B.C. @. ..6 09 GEOS9, Dev. 1. 


05.20 Proposed operation is that of contract carrier since applicant 
would serve One shipper, assign equipment to its exclusive use, and station 
dispatcher at its plant. MC-117561, Northern Motor Carriers, Inc. Cont. 
Car. App., 6-26-59, Div. 1. 


05.20 Applicant will provide service not only for manufacturer in 
this case, but also for each of manufacturer’s franchised dealers in con- 
sidered territory. There are approximately 36 such dealers, and applicant 
clearly is holding himself out to serve them and their successors, as well 
as all new dealers who may be awarded franchises in future. While pro- 
posed service is designed to meet their common needs, there is no evidence 
that it is tailored in any manner to meet their individual needs. Moreover, 
with only 11 vehicles in operation it is impossible for him to assign his 
equipment to exclusive use of each shipper and such is not his intention. 
In circumstances, proposed operation is that of common carrier. MC-117029, 
G. O. Wieger Cont. Car. App., .... M.C. C. ...., 6-19-59, Div. 1. 

To Same Effect: 


MC-117370, Jack Stafford Com. Car. App., 6-19-59, Div. 1. 


05.20 Service proposed is that of contract carrier, since applicant 
plans to dedicate equipment to exclusive use of supporting shipper and is 
willing to accept grant of authority limiting it to service for that shipper 
alone. MO-117135, L. F. Zahn Cont. Car. App., 5-26-59, Div. 1. 


05.22 Assigned Equipment 


05.22 In circumstances here disclosed, including past operations of 
applicant as a common carrier, and modus operandi of other common car- 
riers in this field and territory, it does not follow that proposed assignation 
of vehicles for supporting shipper necessarily dictates that proposed opera- 
tion would be that of contract carrier. MC-83610, Sub 5, A. W. Bauman, Jr. 
Ext.—Coal, .... M.C. C. ...., 5-27-59, Div. 1. 

05.22 Operations proposed would be those of contract carrier, inas- 
much as each applicant now dedicates his equipment to exclusive use of 


supporting shippers for intrastate transportation. MC-117277, R. B. 
Browns Cont. Car. App., .... M.C. C. ...., 6-8-59, Div. 1. 


— 
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05.23 Number of Patrons 


05.23 First of statutory enumerated factors is to be considered in 
relation to question whether applicant intends to serve ‘‘one or a limited 
number of shippers,’’ and is thus a bona fide contract carrier as defined in 
sec. 203(a)(15) of Act. Applicant, who proposes to limit his service to 
only three shippers, meets this particular requirement. MO-117391, E. L- 
Reddish Cont. Car. App., .... M.C.C. ...., 6-30-59, Div. 1. 


05.23 Since applicant will devote its operation entirely to shippers’ 
exclusive use, service proposed, limited to two supporting shippers, is that 
of contract carrier as defined in sec. 203(a)(15) of Act, as amended. 
MC-117538, Schwerman Trucking Co. of N. Y., Inc. Cont. Car. App., .... 
M. C. C. ...., 6-24-59, Div. 1. 


05.23 Since applicant will devote its operation entirely to shippers’ 
exclusive use, service proposed, limited to three supporting shippers, is that 
of contract carrier as defined in sec. 203(a)(15) of Act, as amended. 
MC-117568, Tam Fertilizer Carriers, Inc. Cont. Car. App., 5-11-59, Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 Various instruments and documents herein purport to estab- 
lish employer-employee relationship between various shippers and drivers 
and between shippers and Allen, a transportation consultant, but Commis- 
sion is not precluded by form of arrangement from examining all evidence 
with view to determining real character of operations being conducted. See 
41 F. Supp. 268 and 123 F.2d. 210. MC-C-2182, Robert Allen—lInvesti- 
gation of Operations & Practices, .... M.C.C. ...., 6-10-59, Div. 1. 


05.90 “Primary business” test set forth in Lenoir, 51 M. C. C. 65, and 
Woitishek, 42 M. C. C. 193, cases has now been incorporated into sec. 203(c) 
of Act. In view of this and since transportation of sugar by Subler has 
not been incidental to any bona fide nontransportation business, if described 
arrangements had been in effect subsequent to this amendment to statute, 
operations conducted thereunder would be for-hire carriage not in con- 
formity with tests enunciated in sec. 203(c). MC-C-2182, Subler Transfer, 
Inc.—Investigation & Revocation of Permits, .... M. C. C. ...., 5-28-59, 
Div. 1. 


05.91 Lessees of Equipment 


05.91 While applicant leases vehicles to Intermountain, garages them, 
and makes needed repairs, Intermountain appears to be in complete control 
of actual motor-carrier operation. It employs drivers, and only lumber 
transported has been that purchased by Intermountain in its capacity as a 
wholesaler or broker of lumber. Applicant and Intermountain have acted 
in good faith, and it appears that transportation performed in interstate 
commerce has been operation of Intermountain and in furtherance of latter’s 
primary business. MC-117415, Hi-Line Transport, Inc. Com. Car. App., 
eee Bs es Gs 002 +g OE: Oe i 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 Commission does not have authority to determine reasonable- 
ness of motor carrier rates charged on past shipments. See T. I. M. E. Inc. 
v. United States, 359 U. S. 464, decided May 19, 1959. No. 32330, Colum- 
bus Coated Fabrics Corp. v. Wilson Freight Fwdg. Co., . 

7-2-59, Div. 2. 
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11.1 Rulemaking 
11.11 Fixation of Commercial Zones 


11.11 Definition or redefinition of commercial zone limits is ‘“‘rule- 
making”’ within meaning of sec. 2(c) of Administrative Procedure Act, and 
under sec. 4 of that act lawfully can be accomplished without formal hear- 
ing. 61 M.C.C. 489. MC-C-258, Kansas City, Mo.-Kansas City, Kan. Com- 
mercial Zone, .... M. C. C. , 5-14-59, Div. 1. 


11.8 Reparation 


11.86 Motor Carriers 


11.86 Requirement for institution of an action at law prior to filing 
of complaint in proceedings of this nature, as set forth in 302 I. C. C. 703, 
is to preclude a vain act, because Commission lacks authority to award 
reparation under part II of Act. No. 32330, Columbus Coated Fabrics Corp. 
v. Wilson Freight Fwdg. Co., .... I. C. C. , 7-2-59, Div. 2. 


11.9 Limitation of Reparation Actions 
11.90 Jurisdiction 


11.90 Commission is without authority to order refund of transporta- 
tion taxes. No. 32403, Arrowhead Constructors v. Chicago, B. & Q. R. R. 
TH <«o. & se S. , 5-26-59, Div. 2. 


11.92 Beginning of Period 


11.92 Claim for overcharges is barred as to those of six shipments 
mentioned in prior report which were delivered or tendered for delivery 
prior to Jan. 18, 1954, and is also barred as to any shipments other than 
six mentioned above which were delivered or tendered for delivery more 
than two years prior to filing of informal complaint. See 276 I. C. C. 123. 
No. 32181, Monte Carlo Wine Industries, Ltd. v. Luckenbach SS Co., Inc., 

ae , 5-19-59, Div. 3. 


11.94 Toll of Statute 


11.94 Complaints filed on Nov. 13, 1957, and Jan. 8, 1958, did not 
toll statute of limitation. Only an action at law will toll statute. There is 
no indication of record that complainant presented any claims for over- 
charges to defendants, which action could have extended period of limita- 
tion under other provisions of sec. 204a(2). Thus, it appears that com- 
plainant’s right to recover alleged overcharges for shipments moved in 
period Nov. 11, 1955 to Jan. 27, 1956 is barred. Only shipments moved 
thereafter will be considered. No. 32330, Columbus Coated Fabrics Corp. v. 
Wilson Freight Fwdg. Co., .... 1. C. C. , 7-2-59, Div. 2. 


11.94 There is no clear indication on record that claim was resub- 
mitted to defendant following third declination. If such a resubmission was 
attempted, it was made to off-line freight solicitor of defendant. Record is 
clear that freight solicitor had no authority to receive or handle such claims 
for defendant. Complainant’s practitioner was well acquainted with 
freight solicitor and his duties, and it must be assumed that he knew of 
solicitor’s lack of authority to receive such claims. 


Complaint was not filed with Commission within six-month period pro- 
vided by statute, nor is there indication that claim was effectively resub- 
mitted to defendant. In these circumstances, Commission is without power 
to entertain this complaint. No. 32496, Winn-Dixie Stores, Inc. v. Florida 
East Coast Ry. Co., .... IL. 5 , 6-22-59, Div. 3. 
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12. Officers 


12.9 Practitioners 
12.91 Authority to Act 


12.91 Attorney preparing motion, although different from attorney 
participating at hearing and attorney preparing other pleadings in this 
proceeding, is a representative of association or a member thereof, and 
without evidence to contrary, it must be assumed he was authorized to take 
action he did. See 64 M. C. C. 242 and cases cited therein. MC-F-6099, 
L. Nelson & Sons Transp. Co.—Control & Merger—Gilbertsville Trucking 
C6, Mi, ss. BE O. S , 6-9-59, Commission. 


13. Pleading 


13.4 Motions 
13.42 To Strike Irrelevant Matter in Pleading 


13.42 In respect of motion to strike specific portions of petition of 
applicants for reconsideration, most of matter specifically complained of is 
immaterial, irrelevant, scandalous, or impertinent, and as such is objection- 
able and properly excludable under provisions of Rule 1.4(d) of Commis- 
sion’s Rules of Practice. 274 I. C. C. 469, 471 and 297 I. C. C. 435, 437. 
MC-F-6099, L. Nelson & Sons, oe Co.—Control & Merger—Gilbertsville 
Trucking Co., Inc., .... M. C. , 6-9-59, Commission. 


13.5 Sehede Pleadings 
13.53 Replies 


13.53 No provision was made in notice of proposed rulemaking for 
filing reply to response of this nature and such reply, therefore, must be 
——— MC-C-258, Kansas City, Mo.-Kansas City, Kan. Commercial Zone, 

ie , 5-14-59, Div. 1. 


13.7 Amendments 


13.72 At Hearing 


13.72 At hearing applicant attempted to amend its application so that 
commodities sought may be transported, in bulk, without regard to type of 
vehicle or container which may be used in their transportation. This mo- 
tion to amend was improperly allowed by examiner insofar as it tended to 
broaden application. Accordingly, amendment will be allowed only to ex- 
tent that application, as amended, does not contemplate transportation of 
considered commodities in containers. MC-116459, Sub 2, Asphalt Haulers 
Co. Ext.—Chattanooga & Lyles, Tenn., 5-12-59, Div. 1. 


13.72 Amendment to application substitutes irregular routes for regu- 
lar routes and does not seek authority to serve any new or additional points 
not included in application as originally filed. Amendments of this nature 
have been accepted where, as here, proposed service is more consistent with 
irregular-route service and application is not geographically broadened. 
MC-117032, Sub 3, Nelson Transport, Inc. Ext.—La Plata, Mo., .... M. C. C. 

, 6-16-59, Div. 1. 


14. Process & Notice 


14.0 Generally 
14.0 Generally 


14.0 Although sec. 13(a) requires filing of notices in proceedings 
thereunder, for period of at least 30 days prior to proposed discontinuance 
or change in service, there is no requirement in that section of Act for con- 
tinuous posting of such notices until conclusion of proceeding. There is no 
violation of Act through carrier’s removal of its notices. In any event, had 
notices not been removed, traveling public would have been led to believe 
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that change in service had actually been accomplished on Feb. 5, 1959, as 
proposed by carrier. Purpose of notice is to give interested persons an op- 
portunity to file protest with Commission and request investigation. This 
was done. F. D. 20485, Southern Pac. Co.—Change in Service—El Paso, 
Texas-Tucson, Ariz., 5-26-59, Div. 4. 


14.2. Upon Applications 


14.20 Generally 


14.20 Shortway offered no substantial reasons for its failure to com- 
ply with notice provisions of General Practice Rule 1.241(e). Joint Board 
properly denied Shortway leave to intervene and its exceptions will not be 
considered because it is not a party to this proceeding. MC-28322, Sub 8, 
Salt Lake-Kaneb Freight Lines, Inc. Ext.—Glen Canyon Dam Site, 6-12-59, 
mev. i. 


14.21 Defective 


14.21 Commission shall republish in Federal Register authority actu- 
ally desired and shall withhold issuance of permit until passage of 30 days 
from date of such republication, during which time any interested party 
may file petition for further hearing. Compare 73 M. C. C. 327. MC-117- 
185, J. A. & E. N. Lapansee Cont. Car. App., .... M. C. C. ...., 6-8-59, 
Div. 1. 


15. Parties 


15.1 Proper Parties 
15.13 Applicants 


15.13 Persons required by statute to present application are purchas- 
ing carriers, namely, in this instance, C & H, Arrow and their controlling 
stockholders. 50 M. C. C. 613. MC-F-6798, C & H Transp. Co., Inc., et al. 
—Pur. (Por.)—Combs Truck Line, Inc., .... M. C. C. ...., 6-12-59, Div. 4. 


15.13 Since no final decision has been made in MC-F-7000, and 
Freightways Co. has not yet been subjected to provisions of sec. 214, alter- 
native application of that company herein will be dismissed for want of 
jurisdiction. F. D. 20570, Consolidated Freightways, Inc. & Consolidated 
Freightways Co. Stock, 5-13-59, Div. 4. 


To Same Effect: 


F. D. 20575, Consolidated Freightways, Inc. & Consolidated Freightways 
Co. Stock, 4-30-59, Div. 4. 


15.13 Protestants are in error in contending that vendor rather than 
vendee should have applied for authority. Vendor has no intention of con- 
ducting operations. MC-F-6739, Jones Truck Lines, Inc.—Pur.—Capitol 
Freight Lines, Inc. (Eugene Greener, Jr., Receiver), .... M. C. C. ....,; 
5-26-59, Div. 4. 


15.15 Interveners 


15.15 In its petition Sternberger alleged that its president orally re- 
quested its attorney to file protest immediately after notice of pendency of 
application was published in Federal Register; that counsel misfiled written 
memorandum confirming request and thereafter failed to file protest; and 
that any fault or blame therefor lies entirely with counsel and should not be 
held against carrier. Examiner permitted intervention under sec. 1.72 of 
Rules of Practice on ground that substantial showing of interest had been 
made. Considering nature of Sternberger’s interest and reasons given for its 
failure timely to protest, Commission is not constrained to hold that exami- 
ner erred in allowing it to intervene, and request to disregard intervener’s 
exceptions is denied. MC-117418, G. E. & W. Trucking Co. Com. Car. App., 
4-24-59, Div. 1. 
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15.15 Robinson has clear interest in proceeding, and applicant was 
not materially prejudiced by failure of notice, nor was it taken by surprise 
at hearing since it had actual notice of Robinson’s intention to oppose appli- 
cation nine days prior thereto. Accordingly, Robinson shall be considered 
an intervener in opposition. MC-111545, Sub 29, Home Transp. Co., Inc. 
Ext.—Fla., 5-28-59, Div. 1. 


15.15 In determining whether or not an operation is required by 
public convenience and necessity, consideration should be given to probable 
effect which discontinuance of operation would have upon employees. In 
addition, sec. 17(11) specifically provides that representatives of employees 
of carrier may intervene and be heard in any proceeding under Act affecting 
such employees. Accordingly, examiner properly overruled objection of 
carrier and permitted employees and their representatives to enter their ap- 
pearances in this proceeding and participate in hearing. F. D. 20537, Louis- 
ville & N. R. Co.—Discontinuance of Service—Cincinnati, Ohio-Atlanta, Ga., 
6-29-59, Div. 4. 


15.15 Under Rule 1.73 of General Rules of Practice, an appearance 
may be entered at hearing in an investigation proceeding without filing 
petition in intervention, (a) if no affirmative relief is sought, (b) if there is 
full disclosure of identity of person or persons in whose behalf appearance 
is to be entered, (c) if interest of such person in proceeding and position 
intended to be taken are stated fairly, and (d) if contentions will be rea- 
sonably pertinent to issues already presented and any right to broaden them 
unduly is disclaimed. MOC-C-2182, Subler Transfer, Inc.—Investigation & 
Revocation of Permits, .... > ke ee , 5-28-59, Div. 1. 


15.16 Protestants 


15.16 Original petition for suspension was filed by agent of central. 
territory railroads in their behalf, and under General Practice Rule 1.73 
they are proper parties to this proceeding. I & S M-12028, Glass Bottles— 
Indianapolis to Lawrenceburg, Ind., .... I. C. C. , 6-2-59, Div. 2. 


15.16 Commission recognized in 76 M. C. C. 135, 140 that in pro- 
ceedings presenting an issue of wide general interest to industry as a whole, 
such as is involved here, an association may appear on behalf of its mem- 
bers without designating them by name. Long recognized right of associa- 
tion, such as ATA, to appear and participate in proceedings before Com- 
mission was challenged in 170 F. Supp. 38, which decision is, in part, con- 
trary to views expressed here. However, that decision is now pending on 
appeal to Supreme Court, and is not considered controlling at this time. 
MC-86779, Sub 19, Dlinois Central R. Co. Ext.—New Orleans & Baton 
Rouge, La., .... M. C. C. , 6-29-59, Div. 1. 


15.2 Joinder, Substitution or Severance 
15.21 Substitution 


15.21 In event transaction herein authorized is consummated, Grey- 
hound may, if it so desires, file an appropriate amendment requesting that 
it be substituted in lieu of Atlantic in two proceedings. MC-F-7100, Grey- 
hound Corp.—Merger—Atlantic Greyhound Corp., 6-15-59, Div. 4. 


15.3 Vicarious Representatives 
15.382 Rate Bureau 


15.32 Association publishes rates on behalf of its member carriers 
and is person entitled to complain or protest within meaning of sec. 216(e) 
of Act. See 67 M. C. C. 51 and 302 I. C. C. 622. I & S M-8890, Aluminum 
or Aluminum Articles from or to Newport, Ark., .... I. C. C. ,» 5-20-59, 
Commission. 
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16. Proof 


16.1 Issues 
16.12 Prehearing Conference 


16.12 Complainant complied with agreement, reached at prehearing 
conference, to supply defendants, prior to hearing, with record of 30 repre- 
sentative shipments, 10 to each territory, and detailed evidence regarding 
two types of shipments to each territory. This proceeding concerns appli- 
cation of tariff provisions which, in substance, are same in all of destina- 
tion territories here considered, as admitted by defendants’ witness at 
hearing. Motion to dismiss as to certain other shipments overruled. No. 
31757, General Motors Corp. v. New York Central R. Co., .... 

4-20-59, Commission. 


16.13 Stipulations 


16.13 Clearly parties to stipulation were by this agreement precluded 
from adducing evidence contradictory to purported facts therein. 

Commission is free, of course, to evaluate evidence of record and to 
resolve any differences therein as was examiner in framing his recommended 
order and in drafting his accompanying report. It is also noted that stipu- 
lation contains some statements which are, in effect, conclusions of law. 
General Practice Rule 69 permits stipulations of facts only, and Commission 
must draw independent conclusions therefrom. MC-C-2132, Robert Allen— 
Investigation of Operations & Practices, .... M. C. C. , 6-10-59, Div. 1. 


16.13 Commission is not bound by stipulations voluntarily entered 
into by parties. MC-F-6823, Johnson Motor Lines, Inc.—Control—Atlantic 
States Motor Lines, Inc., .... M. C. C. , 6-30-59, Div. 4. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Burden of proof would be controlling of decision on merits only 
if no substantial evidence were adduced or if evidence were equally bal- 
anced; and regardless of where burden of proof lies, carrier subject to 
regulation by Commission is expected to aid in disposition of proceedings 
to which it is party by making available all pertinent facts within its 
knowledge. F. D. 20488, Chicago & N. W. Ry. Co.—Discontinuance of 
Service—Chicago, Ill. -Minneapolis, Wes «ae Be Se , 6-1-59, Div. 4. 

To Same Effect: 


F. D. 20537, Louisville & N. R. Co.—Discontinuance of Service—Cincin- 
nati, Ohio-Atlanta, Ga., 6-29-59, Div. 4. 


16.20 Question of burden of proof is of more theoretical than practical 
importance where, as here, there is substantial evidence of record and it is 
not equally balanced. F. D. 20444, Southern Pac. Co.—Partial Discontinu- 
ance of Passenger Service—San Francisco, Calif.-Portland, Oregon, 

, 5-6-59, Div. 4. 


16.22 Applications 


16.22 In proceedings of this kind, burden is upon applicant to show 
that definite need exists for proposed service. MC-29886, Sub 123, Dallas & 
Mavis Fwdg. Co., Inc. Ext.—Chicago, Mll., 5-28-59, Div. 1. 


16.23 I & S Proceedings 


16.23 Proponent has burden of showing that proposal is just and rea- 
sonable. I & S M-12139, All Freight—Barrington, Ill. to Arbutus, Md., 
ere ee , 7-1-59, Div. 2. 


16.23 Between considered points, respondent does not publish through 
class rates on this traffic, but does publish combinations of local class or 
commodity rates. Proposed rates are through single-factor commodity rates 
which would displace presently applicable combinations. Thus, they repre- 
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sent change within meaning of sec. 216(g), and burden of proof rests with 
respondent. I & S M-8890, Aluminum or Aluminum Articles from or to 
Newport, Ark., .... 1. C. C. , 5-20-59, Commission. 

To Same Effect: 


I & S M-9605, Aluminum Articles—Newport, Ark. to East, .... I. C. C. 
, 5-26-59, Div. 2. 


16.23 No rates of respondent were in existence on this traffic prior 
to publication of proposed rates, for reason that rates previously filed for 
these new operations were not permitted to take effect. Rates which 
became effective during suspension period were filed after proposed rates. 
Thus, proposed rates are not changed rates within meaning of sec. 216(g) 
and there is no statutory burden upon respondent to show that they are just 
and reasonable. I & S M-11440, Lumber—Western Auto Transports, Inc., 
1.es oe , 6-29-59, Div. 3. 


16.23 Under sec. 15(7) of Act, respondents are required to justify 
proposed change in rule, regulation, or practice, as well as in rate or charge. 
Rules under consideration represent change in those ordinarily applying to 
shipments in boxcars. I & S 6995, Substituted Service—Chicago, B. & Q. R. 
hs cess Ee ee , 5-27-59, Div. 2. 


16.3 Official Notice 


16.30 Generally 


16.30 In interest of sound and impartial regulation of motor carriers, 
Commission must, until final determination of pending proceedings of this 
type, take notice of applicable prior decisions and rights accruing to inter- 
ested parties such as these petitioners. MC-531, Sub 84, Younger Bros., 
Inc. Ext.—Bishop & Port Arthur, Texas, .... M. C. C. ...., 5-4-59, 
Commission. 


16.33 Public Records 


16.33 Official notice is taken of information from distance tables of 
short-route railroads that short-line distances to Isabella from Denver and 
Billings are 1,072 and 963 miles respectively. No. 324038, Arrowhead Con- 
structors v. Chicago, B. & Q. R. Co., .... I. C. C. , 5-26-59, Div. 2. 


16.37 Notorious Facts 


16.37 Only important change directly related to fares in issue was can- 
cellation of fares over rail-ferry route, of which Commission may take offi- 
cial notice. Thus, no further mee appears necessary. I & S 6802, Fares 
—New York, S. & W. R. Co., > a oe De , 6-29-59, Div. 2. 


16.4 Witnesses 
16.40 Competency 


16.40 Witnesses are shown to be qualified and to have had knowledge 
of facts presented. Motion to strike overruled. I & S M-11440, Lumber— 
Western Auto Transports, Inc., .... I. C. C. , 6-29-59, Div. 3. 


16.46 Cross-Examination 


16.46 Considering limited nature of proposed service and circum- 
stances here involved, sufficient cause has not been shown to warrant reopen- 
ing of this proceeding for cross-examination on late filed exhibit, and 
protestants’ motion should be overruled. MC-2512, Sub 25, Wilson Trans- 
fer, Inc. Ext.—Removal of Restriction, .... Se A , 4-29-59, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Sworn statement of commerce agent satisfies requirements of 
Rule 1.50 of General Rules of Practice as it affirmatively appears therein 
that witness has knowledge of facts submitted. Motion to strike is over- 
ruled. I[& M-8890, Aluminum or Aluminum Articles from or to Newport, 
Ark., oo , 5-20-59, Commission. 
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16.52 The “Argument and Rebuttal” is actually a brief, filing of 
which was contrary to order selecting procedure whereby evidence, not argu- 
ment, was to be submitted through use of verified statements, and accord- 
ingly should be and hereby is stricken. MC-F-6564, Neptune Storage, Inc. 
—Pur.—E. H. Warren Co., .... M. C. C. , 5-7-5659, Div. 4. 


16.56 Evidence in Another Proceeding 


16.56 Exhibits which referred to certain data submitted in evidence 
in another proceeding were not presented in manner specified in Rule 1.82 
of General Rules of Practice, and motion to strike is sustained. 
Arkansas Plant Food Co. v. Chicago, R. I. & P. R. Co., . 
5-6-59, Div. 2. 


16.56 Procedure to be followed in cases where evidence submitted in 
one proceeding is sought to be made part of record in another proceeding is 
governed by General Practice Rule 1.82. Evidence in Eastern cases was 
not presented for submission in two embraced cases herein in form of 
exhibit, and applicants in those two proceedings were unwilling to stipulate 
that such evidence might be incorporated by reference in those proceedings. 
As steps taken for introduction of evidence were not in conformity with 
provisions of rule, motion for incorporation is overruled. MC-F-6221, Con- 
solidated To Inc.—Control & Merger—Gallagher Freight ‘Lines, 
ee - , 6-9-59, Commission. 


16.6 Documents 
16.64 Business Records 


16.64 It does not appear that documents requested were described 
with particularity as required by sec. 1.56 of Commission’s General Rules 
of Practice. Examiner ge denied request for issuance of subpoena. 
F. D. 20488, Chicago & N. W. Ry. Co.—Discontinuance of Service—Chicago, 
Ill.-Minneapolis, Minn., .... I. C. C. , 6-1-59, Div. 4. 


16.67 Surveys 


16.67 Traffic surveys are not inadmissible because they were made 
after filing of application. Accordingly, motion to strike such traffic surveys 
is denied. MC-110325, Sub 20, Transcon Lines Ext.—dAlternate Route, 

a ‘ , 5-27-59, Div. 1. 


16.69 Exhibits 


16.69 Exhibits were received into evidence over objection of appli- 
cant’s counsel, with no authentication and without support of any person 
who could stand cross-examination thereon. In circumstances, exhibits 
identified in record as exhibits 29 and 30 respectively should have been 
rejected. MC-28439, Sub 85, Daily Motor Exp., Inc. (now renumbered and 
retitled MC-117574, Sub 30, Daily Exp., Inc.) Ext.—.i3 States & D. C., 
5-26-59, Div. 1. 


16.69 No underlying data to support exhibit were made available to 
protestants for inspection and unfamiliarity of Keasby’s representative with 
other features thereof makes entire exhibit of doubtful value. MC-114021, 
Sub 5, Midwest Transfer Co. of Ill. Ext.—Mont., 5-19-59, Div. 1. 


16.7 Admissibility 
16.71 Direct Evidence 


16.71 While it is true that three supporting consignees do not control 
routing of their shipments, they nevertheless have definite interest in effi- 
cient transportation thereof. Because their complaints are directed to ade- 
quacy of existing carriers’ service, a matter directly in issue, such evidence 
is not only admissible but entitled to such weight as circumstances estab- 
lished thereby warrant. MC-115805, Sub 1, Smith’s Inc. Cont. Car. App., 
6-10-59, Div. 1. 
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16.75 Hearsay 


16.75 Testimony of certain union officials and personnel directors con- 
cerning transportation needs of employees of their respective organizations 
would deal with riding desires and habits of persons other than those testi- 
fying, and to that extent would provide little or no basis for informed find- 
ing as to needs for proposed service. MC-116853, Greenville Bus. Co. Com. 
Car. App., .... M. C. C. , 4-24-59, Div. 1. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 Objections on ground that portions of reply statement do not 
constitute competent rebuttal appear to relate to weight of questioned evi- 
dence rather than its admissibility. Motion to strike is overruled. I[&S 
M-11508, Calcium Carbonate—Mass. to N. Car., .... I. C. C. , 6-12-59, 
Div. 2. 


16.80 Using essentially identical language, resolutions indicate that 
each of associations “endorses and supports application” and ‘‘urges the 
Interstate Commerce Commission” to grant authority applied for. Although 
technically admissible, such resolutions constitute no more than expressions 
of preference for proposed service and have no evidentiary value in tending 
to prove that public need exists for such service. They will not be further 
considered. MC-115116, Sub 1, Suburban Transit Corp. Ext.—Special 
Operations, .... M. C. C. , 5-5-59, Div. 1. 


17. Hearing 


17.2 Motions 
17.20 Generally 


17.20 Penola does not control traffic but represented that availability 
of proposed service would help maintain and possibly increase its sales of 
petroleum wax to this shipper. It is vitally interested in sale of its products 
through this shipper and its testimony was clearly admissible. Motion to 
strike is, therefore, overruled. MC-112497. Sub 115, Hearin Tank Lines 
Inc. Ext.—Ascension Parish, La., .... M. C. C. , 6-29-59, Div. 1. 


17.4 Reception of Evidence 
17.41 Offer 


17.41 Offer of proof indicates that statements show an intent on part 
of protestants to engage in destructive competition with respondent. Intent 
of protestants is not important here. Issue is whether or not proposed rate 
is just and reasonable. I & S 7011, Ex-River Coal—Mt. Vernon, Ind. to 
Chicago District, .... I. C. C. , 7-6-59, Div. 2. 


17.42 Objection 


17.42 Witness who presented cost evidence, although familiar with 
its background, was unable to stand cross-examination thereon, not having 
prepared data himself. Objection to receipt on ground that it was hearsay 
was overruled. It was renewed on brief and upon further consideration ex- 
aminer, in his proposed report, sustained objection and excluded evidence 
from consideration. Ruling sustaining objection affirmed. No. 32290, 
Increased L. C. L. Rates in Official Territory, .... I. C. C. ...., 5-19-59, 
Commission. 


17.42 Protestants did not object to admission of exhibit at hearing, 
had full opportunity to and did cross-examine witness through whom exhibit 
was introduced, and are not in good position now to object to its considera- 
tion. MC-117687, E. B. Matlack, Inc. Cont. Car. App., .... M. C. C. 
6-19-59, Div. 1. 
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17.43 Rulings 


17.43 Mere breakdown or failure in office procedure not occasioned 
by special circumstances or other casualty is not good excuse for noncom- 
pliance with General Practice Rule 1.241(c)(2); nonetheless, examiner’s 
action in granting petition to intervene by Coastal and Yale was proper 
exercise of his discretionary power and such rulings will not be disturbed. 
MC-115322, Sub 11, J. M. Blythe Ext.—Food Products from Mass., 6-5-59, 
Div. 1. 

17.43 Examiner properly excluded evidence of practices of other car- 
riers, which are not parties to this proceeding. Defendant is not responsible 
for practices of other parties to these tariffs. No. 32350, Carbone Bros. & 
Co., Inc. v. Erie R. Co., .... 1.C. C. ...., 4-28-59, Div. 3. 


17.43 Evidence of intrastate carriers was properly received. 64 
M. C. C. 704 (705-706). MC-116853, Greenville Bus Co. Com. Car. App., 
cscs Oe See Te ccncy Se, Gees 2 


17.5  Argumentation 
17.51 When Allowable 


17.51 There is no indication that granting oral argument would serve 
any useful purpose, and request therefore is denied. No. 32382, Arkansas 
Plant Food Co. v. Chicago, R. I. & P. R. Co., .... I. C. C. ...., 5-6-59, 
Div. 2. 


17.54 Opening Briefs 


17.54 On brief complainants allege that cars arriving on 3:45 p. m. 
train are not iced at additional expense to consignees, whereas cars arriving 
on 9 p. m. train are iced at additional expense. There is no record refer- 
ence for this statement as required by Rule 1.91(d) of General Rules of 
Practice, and no support therefor is found in evidence. No. 32350, Carbone 
Bros. & Co.. Inc. v. Erie R. Co., .... I. C. C. ...., 4-28-59, Div 3. 


17.54 Matter was not submitted at hearing and should not have been 
included in complainant’s brief; therefore, it will not be considered. No. 
32330, Columbus Coated Fabrics Corp. v. Wilson Freight Fwdg. Co., . 
I.C.C. ...., 7-83-69, Div. 2. 

17.54 Statements objected to deal primarily with matters of interpre- 
tation of evidence or opinions as to its weight. Counsel is entitled to some 
latitude on matters of interpretation of evidence as well as in expressions 
of opinion thereon. Matters not supported by record have been accorded no 
weight. Motion to strike portions of brief, therefore, will be overruled. 
F. D. 20529, New York, N. H. & H. R. Co.—Discontinuance & Change of 
Service—Boston, Mass.-Providence, R. I., 7-1-59, Div. 4. 


18. Decisions 
18.0 Generally 


18.02 Related Proceedings in Single Report 


18.02 C &H case is now pending on petition and outcome in that pro- 
ceeding will be controlling on scope of any carrier’s authority phrased in 
Mercer description. In view of above, it is clear that no useful purpose 
would be served by consolidating instant proceedings with Tex-O-Kan and 
C & H proceedings. MC-704, Sub 20, J. O. Willett (now retitled J. O. (Red) 
Willett Pipe Line Stringing Corp.) Ext.—Pipe, 4-29-59, Div. 1. 


18.2 Initial or Recommended 
18.20 Necessity 
18.20 Because of limitations upon time available for investigation and 
decision, Commission ordered omission of any form or recommended decision 
as part of decision-making process. F. D. 20443, Lehigh Valley R. Co.—Dis- 
continuance of Service—All Passenger Operations, ....I.C.C. ...., 5-1-59, 
Div. 4. 
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18.3 Exceptions 
18.32 Form & Content 
18.32 Protestant’s exceptions fail to comply with requirements of 
General Practice Rule 1.86(a). While not condoned, issues are clear, and 
will be disposed of on their merits. MC-117547, Sub 1, Bell Transp. Co., 
Inc. Com. Car. App., .... M. C. C. ...., 6-9-59, Div. 1. 


18.32 Allegation in question is not substantiated by record and neces- 
sarily could not be supported by any references to transcript as required by 
Rule 1.96 of General Rules of Practice. Motion to strike is well taken and 
hereby granted. MC-86779, Sub 19, Illinois Central R. Co. Ext.—New 
Orleans & Baton Rouge, La., .... M.C.C. ...., 6-29-59, Div. 1. 


18.32 Rejection of data submitted by applicants-respondents with their 
exceptions was proper under Rule 1.96 of General Rules of Practice. MC-F- 
6099, L. Nelson & Sons Transp. Co.—Control & Merger—Gilbertville Truck- 
ing Co., Inc., .... M. C. C. ...., 6-9-59, Commission. 

18.33 Replies 


18.33 Complainant moved that certain matter in defendants’ reply to 
its exceptions be stricken as not supported by record. Motion has merit, 
and matter objected to will not be considered. No. 31845, Duluth, S. S. & 
A. R. Co. v. Mackinac Transp. Co., ....1.C. C. ...., 5-22-59, Div. 2. 


18.33 New matter not of record will not be considered. Motion to 
strike granted. I & S M-9643, Feeds—Nashville, Tenn. to Louisville, Ky., 
cess Me tee We +5605 Cs ee Be 


18.33 ATA’s reply contains motion to strike applicant’s motion on 
ground that such motion is in reality a reply to a reply which is specifically 
prohibited by Rule 1.23(a) of General Rules of Practice. However, appli- 
cant’s motion does not discuss issues, but merely challenges certain factual 
representations made by ATA in its reply. Any pleading may be challenged 
on these grounds, and ATA’s counter-motion will, therefore, be overruled. 
MC-86779, Sub 19, Illinois Central R. Co. Ext.—New Orleans & Baton 
Rouge, La., .... M.C.C. ...., 6-29-59, Div. 1. 

18.35 Defective 


18.35 Although exceptions do not contain specific page references to 
record, as required by General Practice Rule 1.96(a), it is clear that they 
are directed essentially against board’s conclusions, rather than against its 
statement of facts. Consequently, Commission shall consider matter on its 
merits. MC-C-2275, Campbell Sixty-Six Exp., Inc. v. Frisco Transp. Co. & 
Missouri Arkansas Transp. Co., .... M. C.C. ...., 6-24-59, Div. 1. 


18.35 Matter not based on evidence of record objected to relates to 
reduced motor-carrier rates said to have been established on considered 
traffic from named origins to Duluth, and to certain alleged intentions of 
western trunkline carriers not germane to issues herein. Contested matter 
is inadmissible, and motion to strike is sustained. No. 32315, Fargo Cham- 
ber of Commerce v. Akron, C. & Y. R. Co., .... I. C. C. ...., 5-4-59, Div. 2. 


18.35 Replicants ask Commission to disregard applicant’s exceptions 
because they fail to comply with sec. 1.96(a) of General Rules of Practice, 
in that points relied upon to support exceptions are not stated and numbered 
separately. Although not in form prescribed, applicant’s exceptions are 
understandable, and protestants’ request is denied. Commission action in 
this respect, however, should not be considered as condoning applicant’s 
failure to comply with Rules of Practice, and applicant is admonished that 
in future rules should be strictly observed. MC-117646, Benny Jones Com. 
Car. App., 4-24-59, Div. 1. 


18.35 Protestant’s exceptions, while not adhering strictly to General 
Practice Rule 1.96(a), plainly indicate basis of their objections to examin- 
er’s recommendation. They will be considered with admonition that more 
careful observance should be given rules in future. MC-99230, Sub 4, 
a Freight, Inc. Ext.—Ft. Smith, Ark., .... M. C. C. ...., 6-19-59, 

v. i. 
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18.35 Defendant railroads move to strike certain new matter stated for 
first time in complainant’s exceptions. Motion is granted. No. 32160, 
Reserve Div., National Sugar Refining Co. v. Ahnapee & W. Ry. Co., . 
I. C. C. ...., 5-4-5659, Div. 2. 


18.39 Waiver 


18.39 Failure of these protestants to file exceptions to examiner’s 
recommended order is some indication that they are not interested in traffic 
involved. MC-107515, Sub 296, Refrigerated Transport Co., Inc. Ext.— 
Chambersburg, Pa., 5-6-59, Div. 1. 


18.4 Final 
18.41 Form & Content 


18.41 In view of fact that cease and desist order directed to parties 
actually operating unlawfully as motor common carriers should result in 
discontinuance of unlawful practices, it is deemed unnecessary at this time 
to direct any order against shipper respondents. They are admonished, 
however, that wilful evasion or defeat of regulations of motor carriers by 
any person, including shippers, is made a misdemeanor by sec. 222(c) of 
Act. MC-C-2132, Robert Allen—Investigation of Operations & Practices, 
secs Me Rec Be 00 xy SOR OHOS, Eee. i, 


18.44 Res judicata 


18.44 Respondent moves that Commission vacate order suspending 
rate under investigation and strike all of protestants’ evidence, on ground 
that a rate same as that suspended herein was approved by division 2, sub- 
ject to minimum of 2,000 tons, in 296 I. C. C. 489, decided Aug. 23, 1955, 
and thus that issue as to this rate is res judicata as between parties. That 
rate, because of intervening increase in railroad operating costs, was subse- 


quently increased to $2.08. Accordingly, proposed reduction is properly 
before Commission. Motion is overruled. I & S 7011, Ex-River Coal— 
Mt. Vernon, Ind to Chicago District, .... I. C. C. ...., 7-6-59, Div. 2. 


18.5 Reconsideration 
18.50 Generally 


18.50 As document in question was not seasonably filed, Commission 
is unable to consider it as petition; and relief sought therein will not be 
discussed, but it will be considered as reply. MC-C-1891, Oilfield Equip- 
ment, Materials & Supplies to & bet. Southwest, .... I. C. C. ...., 4-29-59, 
Commission, 


18.57 Reopening 


18.57 Upon consideration of record, of applicant’s late filed exceptions, 
which were treated as petition for reconsideration, and of replies thereto by 
protestants, proceeding was reopened for reconsideration on present record 
by order of April 10, 1959. MC-36144, Sub 5, Law & Ingham Transp. Co., 
Inc. Ext.—Pig Iron, 5-12-59, Div. 1. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 
20.01 Rail & Express Carriers 


20.01 New connections are represented by applicant to be in nature 
of industrial spurs to serve industries now served from West Shore and as 
such are not within Commission’s jurisdiction under sec. 1(18) of Act. 
F. D. 20509, New York Central R. Co.—Abandonment (Por.)—West Shore 
Line, 6-23-59, Div. 4. 
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20.02 Motor Carriers 


20.02 Agreements between carriers and labor organizations affecting 
labor relations between employers and their employees are matters which 
Congress has seen fit to entrust to supervision of National Labor Relations 
Board, and Commission lacks jurisdiction to consider legality or propriety 
of such agreements. MC-116067, Nebraska Short Line Carriers, Inc. Com. 
Car. App., .... M. C. C. ...., 6-1-59, Commission. 

20.08 Restriction upon Service 


20.08 There is no valid reason for restricting size of refuse container 
which applicant may be called upon to transport. MC-52657, Sub 535, 
Arco Auto Carriers, Inc. Ext.—Truck & Trailer Bodies & Accessories, 
6-8-59, Div. 1. 

20.08 So far as practicable, common carrier is expected to render 
complete service; and operating authorities should not, without special justi- 
fication, be so framed as to permit carrier to skim off heavy shipments and 
leave small shipments for others. Minimum weight restrictions have their 
place in situations where there are existing carriers to whom small ship- 
ments are attractive, but other than for that purpose they should not be 
employed. MC-96950, Sub 1, La Salle Freight Co. Com. Car. App., 6-15-59, 
Div. 1. 


20.08 Percentage allocations, such as that encountered here, have been 
proposed before and rejected, notably in 49 M. C. C. 689, in which it was 
said of suggested 25 percent condition: ‘an arbitrary requirement that 
commodities other than household goods comprise any substantial percent- 
age of each shipment does not appear warranted.’’ Circumstances here 
compel same conclusion. See 22.87 same title re ‘“‘emigrant movables.”’ 
MC-117375, Leigh & Ray Showalter Com. Car. App., .... M. C. C. ...., 
6-30-59, Div. 1. 


20.08 At present time it is not generally Commission’s policy to limit 
service of contract carrier to specific division of a company or corporation. 
MC-103363, Sub 38, Superior Carriers Ext.—Maine, .... M. C. C. ...., 
6-1-59, Div. 1. 


20.1 When Interstate Franchise Required 
20.10 Generally 


20.10 Commission does not favor grants of permanent authority 
resulting in issuance of rights which may lie dormant or unused for long 
periods of time. MC-52862, Sub 5, E. J. Boyle Ext.—Rahn Township, Pa., 
.-+- M.C.C. ...., 5-6-59, Div. 1. 

20.12 Exempt Operations 

20.12 <As stated in 270 U. S. 266, tracks of that character (referring 
to exempt spur tracks described in paragraph 22, sec. 1) are commonly 
constructed either to improve facilities required by shippers already served 
by carrier or to supply facilities to others, who being in same territory and 
similarly situated, are entitled to like service from carrier. In same case it 
was also pointed out that if purpose and effect of new trackage is to extend 
substantially line of carrier into new territory, proposed trackage consti- 
tutes extension of railroad within meaning of paragraph 18, although line 
be short and although service contemplated be that commonly rendered to 
industries by means of spur tracks or industrial tracks. In instant situa- 
tion, territory to be served by new line has not been developed as industrial 
area as yet, nor are any shippers located hereon. It seems clear that pur- 
pose of new line is to extend substantially applicants’ line of railroad into 
new territory to serve public generally. Under circumstances, construction 
proposed is not within exception of paragraph 22 of sec. 1 of Act, but is 
within Commission’s jurisdiction under sec. 1(18)-(21). F. D. 20502, Cali- 
fornia, A. & 8S. F. Ry. Co.—Construction—Point Isabel, Calif., 5-6-59, Div. 4. 

20.12 No authority is required to transport mail. MC-86779, Sub 19, 
Illinois Central R. Co. Ext.—New Orleans & Baton Rogue, La., .... M. C. C. 
-+.., 6-29-59, Div. 1. 
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20.15 New Railroad Operations 


20.15 If pooling agreement, or agreed interpretation thereof, had 
contemplated extension of North Western’s service to Randville on other 
than pooled traffic, North Western would have been required to seek and 
receive authorization therefor under sec. 1(18) of Act. 

Proposed schedules of respondent naming Randville, Mich., in its sta- 
tion list and publishing rates to and from that point, found unlawful. 
I & S 7080, Randville, Mich.—New Station—Chicago & N. W. Ry. Co., .... 
IC. C. ...., 686-69, Div. 3. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 In accordance with usual practice, authority to transport ex- 
plosives will be conditioned to expire within period of five years or less for 
reasons explained in 64 M. C. C. 299. MC-86779, Sub 19, Illinois Central 
R. Co. Ext.—New Orleans & Baton Rouge, La., .... M.C. C. ...., 6-29-59, 
Div. 1. 


To Same Effect: 


MC-28322, Sub 8, Salt Lake-Kaneb Freight Lines, Inc. Ext.—Glen 
Canyon Dam Site, 6-12-59, Div. 1. 


20.22 Following practice of not issuing permanent authority to appli- 
cants having pending conversion proceedings, interim authority will be 
authorized for issuance at this time. MC-107640, Sub 34, Midwest Transfer 
Co. of Il. Ext.—Building Materials, .... M. C. C. ...., 5-6-59, Com- 
mission. 


20.3 Conflicting Applications 


20.31 Priority 


20.31 Fact that this application was filed at approximately same time 
as that of certain other applicants who were granted authority does not 
relieve applicant of burden of demonstrating need for proposed service. 
MC-116780, Union Transp. Co.—Migrant Workers, 5-29-59, Div. 1. 


20.32 Home Territory 


20.32 Public Service can coordinate its intrastate operations, con- 
ducted over substantial portion of proposed route, with that being granted 
herein, to provide more economical and efficient service than Suburban. 
MOC-3647, Sub 237, Public Service Coordinated Transport Ext.—Manville, 
N. J., 5-27-59, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.43 Continuity of Operations 


20.43 Failure to accept granted authority in 1942 evidences decision to 
abandon any service provided in transportation of dangerous articles pre- 
vious to Aug. 20, 1942. MOC-7450, A. J. Novick Modification of Ctfes, .... 
M.C.C. ...., 5-12-59, Div. 1. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 Upon petition, modification of certificates authorizing transpor- 
tation of general commodities, with exceptions including ‘‘explosives and 
other dangerous articles,’’ so as to authorize transportation of articles now 
classified by Commission as ‘“‘dangerous articles,’’ found not to be justified. 
Petition denied. MC-7450, A. J. Novick—Modification of Ctfes, .... M. C. C. 
- +, 5-12-59, Div. 1. 
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21. Nature & Extent of Operations 
21.0 Generally 


21.00 Interpretation 


21.00 Certificates issued by Commission speak for themselves, and 
are not altered by tariff descriptions. MC-F-7007, Aetna Freight Lines, 
Inc.—Pur.—Helders Motor Service Co., 7-9-59, Div. 4. 


21.02 Duplication—Generally 


21.02 Condition will be imposed to preclude creation of duplicating 
operating rights. MC-112020, Sub 52, Commercial Oil Transport Ext.— 
Sugar, 5-28-59, Div. 1. 

21.02 As authority granted herein will include all authority now held 
by applicant, certificate MC-114541 will be coincidentally cancelled when 
certificate herein is issued. MO-114541, Sub 2, Florida Frozen Foods Exp. 
Ltd. Ext.—Meats & Citrus Products, 6-23-59, Div. 1. 


21.02 To extent that grant of authority herein duplicates any now 
held by applicant, it should not be construed as conferring more than single 


operating right. MC-92983, Sub 276, Eldon Miller, Inc. Ext.—Export, 
5-18-59, Div. 1. 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 Act imposes upon common carriers by motor vehicle subject to 
Commission’s jurisdiction duty to provide adequate service, equipment, and 
facilities for transportation of property in interstate or foreign commerce 
within scope of their holding-out to public, and they are obligated to accept 
and transport all freight offered to them in accordance with provisions of 
their certificates of public convenience and necessity and their published 
tariffs. This duty is almost an absolute one and, if public is to be ade- 
quately protected, common carriers must be held strictly accountable for its 
performance. They cannot bargain away their duties and obligations to 
public and thereby relieve themselves of such obligations. MC-116067, 
Nebraska Short Line Carriers, Inc. Com. Car. App., .... M. C. C. 
6-1-59, Commission. 


21.18 Contract Carrier 


21.13 Term “contract carrier by motor vehicle,’ as presently defined, 
refers to any person which engages in transportation by motor vehicle of 
passengers or property, in interstate or foreign commerce, for compensa- 
tion, under continuing contracts with one person or limited number of per- 
sons either (a) for furnishing of transportation services through assign- 
ment of motor vehicles for continuing period of time to exclusive use of 
each person served, or (b) for furnishing of transportation services designed 
to meet distinct need of each individual shipper. MC-117199, A. D. Russo 
Cont. Car. App., 5-5-59, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 It is essential, in order to comply with requirement of Act and 
Commission’s rules and regulations thereunder, that any operations author- 
ized herein as well as accounting system therefor be conducted and main- 
tained separate and apart from such private activities. Grant of authority, 
as hereinafter set forth, will be so conditioned. MC-101476, Sub 11, H. N. 
Dahlisten Ext.—Fertilizer, 5-5-59, Div. 1. 


21.21 Inasmuch as applicants are not engaged exclusively as for- 
hire carrier, grant herein will be made subject to condition that applicants 
shall keep separate their private and for-hire operations. MC-117792, J. C. 
— Jr. & F. J. Nichols Com. Car. App., .... M. C. C. ...., 4-27-59, 

ov. i. 


*? 
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21.21 Applicants are admonished that segregation of motor carrier 
accounts and other business accounts is required. MC-136, Sub 1, 
& Sons—Neb., 6-2-59, Div. 1 


21.22 Common & Contract 


21.22 Under provision of sec. 210 of Act, carrier may not hold permit 
as contract carrier and certificate as common carrier of property over same 
route or within same territory unless for good cause shown Commission 
finds that both permit and certificate may be held consistent with public 
interest and National Transportation Policy. Compare 57 M. C. C. 627. 
MC-F-7069, Graff Trucking Co., Inc.—Control & Merger—Kalamazoo Valley 
Trucking Co., 5-13-59. Div. 4. 


21.22 Operations here involved do not include same or similar articles 
that applicant is authorized to transport as contract carrier. Additionally, 
they do not include origins from which applicant may conduct this latter 
service. Possibility, therefore, of his serving same shippers or engaging in 
discriminatory or preferential practices is remote. Concluded that approval 
of dual operations is warranted here. MC-105461, Sub 14, B. H. Herr Ext.— 
Oxford County, Maine, 6-19-59, Div. 1. 


21.22 Commodities to be transported as contract carrier differ con- 
siderably from those it is now authorized to transport as common carrier, 
and it does not serve same shipper as both common and contract carrier, 
nor does it appear that it could do so, since shipper does not ship or receive 
any of commodities which applicant as common carrier transports. MC- 
117637, E. B. Matlack, Inc. Cont. Car. App., .... M. C. C. ...., 6-19-59, 
pav. i. 


21.22 Approval of dual operations at this time should not be construed 
as waiver of Commission’s right to reconsider this issue at any future date, if 
present facts change so as to bring about improper competitive situation or 
to result in improper discrimination or preference. See 78 M. C. C. 196. 
MC-52978, Sub 16, Michigan Transp. Co. Ext.—Western Pa., 6-4-59, Div. 1. 


21.22 Operations which applicant and its affiliates conduct as common 
carriers do not appear to conflict with those which applicant would conduct 
under permit granted herein; and possibility of discriminatory practices 
resulting from holding of authority to perform dual operations, therefore, is 
remote. Resulting dual operations should be approved. MC-117561, North- 
ern Motor Carriers, Inc. Cont. Car. App., 6-26-59, Div. 1. 

To Same Effect: 


MC-117507, Chemical Tank Lines, Inc. Cont. Car. App., .... M. C. C. 
., 6-22-59, Div. 1. 


21.22 Holding by applicant of common carrier authority specified in 
findings will not enable it to perform service competitive with that which it 
is authorized to perform as contract carrier. Commodities authorized to be 
transported herein are different in character from those described in its con- 
tract carrier authority and will be transported on behalf of different shippers. 
Hence, finding that dual operations will be consistent with public interest 
and National Transportation Policy appears to be warranted. MOC-114569, 
Sub 17, Shaffer Trucking, Inc. Ext.—Texas, 4-24-59, Div. 1. 

21.22 In dealing with issues arising under sec. 210 of Act, it is duty 
of Commission to prevent creation of opportunity for discrimination. Ob- 
viously, in situation where it is contemplated that certain persons will be 
served by applicant as both common and contract carrier, it would appear 
that opportunity for discrimination is present to some degree. However, 
presence of such opportunity for discrimination does not automatically 
require denial of all or part of application. Indeed, neither prohibition of 
sec. 210 against dual operations nor principles upon which it is based is 
regarded as absolute and inflexible. Such operations may be authorized 
where, in particular circumstances, good cause is shown therefor. MC-116- 
200, United Parcel Service of N. Y., Inc. Com. Car. App., .... M.C.C....., 
6-3-59, Div. 1. 
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21.22 In number of cases involving dual operations, Commission has 
approved transactions subject to modification of either common or contract 
carrier operating rights, finding that, with such modification, remaining dual 
operations could be sanctioned. However, in instant case, it is apparent that 
such substantial revision in rights would be necessary as to be impracticable. 
MC-F-7036, F. L. Wirtz—Control—Takin Bros. Freight Line, Inc., 

, 4-29-59, Div. 4. 


21.3 Routes Operated 
21.82 Off-Route Points 


21.32 There is no hard and fast rule as to distance off-route points 
may be from authorized route, but it is clear that off-route operations must 
be conducted in connection with service route to which they may be said to 
be appurtenant. 62 M.C. C. 261, 264. 

Where points are located relatively close to heavily travelled thorough- 
fares, such points must be considered as being appurtenant to routes passing 
nearby, and they cannot be said to be appurtenant to routes passing at com- 
paratively much greater distance. Under circumstances, missile sites in- 
volved in present application must be considered as appurtenant to routes 
of carriers operating through Cheyenne, but not to applicant’s route passing 
through Greeley, approximately 50 miles away. MC-730, Sub 83, 
distinguished. 

Service to and from off-route point in connection with regular route 
contemplates use of most direct available highway between off-route point 
and nearest point on regular route. Compare 37 M. C. C. 763. MC-70451, 
Sub 206, Watson Bros. Transp. Co., Inc. Ext.—Missile Sites near Cheyenne, 
Wee, ...s EC. G , 5-6-59, Div. 1. 


21.4 Joinder of Authority 
21.40 Generally 


21.40 Joinder of two routes at point not presently authorized to be 
served on both routes would not permit through service via those points. 
Compare 57 M. C. C. 9. See also 47 M. C. C. 718. MC-F-6221, Consoli- 
dated Freightways, Inc.—Control & Merger—Gallagher Freight Lines, Inc., 

M. C. C. , 6-9-59, Commission. 


21.40 There ‘is no requirement of Commission that applicant join 
separate operating rights and render service to public from points in one 
authority to points authorized under another operating right. MC-112263, 
Sub 3, Martin Van Lines, Inc. Ext.—12 States, .... ». & Se , 6-19-59, 
Div. 1. 


21.40 Right of motor common carrier to tack or combine separate 
grants of authority at common points limited to sites of military reserva- 
tions was recognized in 52 M. C. C. 248, and 61 M. C. C. 48. Only require- 
ment is that physical operation must be rendered through such common 
point, subject to approval of military official in charge of such reserva- 
tion. MC-35320, Sub 50, T. I. M. E. Inc. Ext.—White Sands, N. Mex., .... 

, 4-29-59, Div. 1. 


21.42 Restrictions 


21.42 While tacking restrictions are not generally imposed in absence 
of real justification therefor, considered circumstances warrant such action 
and appropriate restriction will be included in findings herein. MC-92983, 
Sub 276, Eldon Miller, Inc. Ext.—Export, 5-18-59, Div. 1. 


21.5 Points Authorized 
21.51 “To or From” Restrictions 


21.51 While petitioner is willing to accept ‘‘Keystone”’ type of re- 
striction in connection with portion of its authority, there is no basis there- 
for since no showing is made that petitioner will serve particular class of 
shippers. MC-103363, Sub 3, Superior Carriers Ext.—Maine, .... M. C. C. 
«+++, 6-1-59, Div. 1. 
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21.53 Cities 


21.53 Findings would permit Public Service to operate from and to 
New Brunswick. Such unrestricted authority to serve a point permits car- 
rier to utilize any street in community authorized to be served, subject only 
to local policing restrictions, and to provide such service as carrier deems 
advisable to properly serve point. Compare 71 M. C. C. 205. MOC-3647, 
Sub 237, Public Service Coordinated Transport Ext.—Manville, N. J., 
5-27-59, Div. 1. 

21.54 Specified Plants 


21.54 Rather than restrict applicant to service at plant site of sup- 
porting shipper, Commission shall grant him authority to serve Wild’s Spur, 
where plant is located, since such grant is more in keeping with duty of 
common carrier to serve public generally. MC-58035, Sub 4, F. A. Henrik- 
son Ext.—Gypsum & Gypsum Products, 5-5-59, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Existence of commercial zone about particular point is economic 
fact, and statutory partial exemption from regulation of local operations 
within zone is independent of any question of need for exempted transporta- 
tion, or of authority which would necessarily accrue to line-haul carriers 
by reason of expanded area limits. 71 M. C. C. 467. MC-C-258, Kansas 
City, Mo.-Kansas City, Kan. Commercial Zone, .... » o. G , 5-14-59, 
Div. 1. 


21.57 Commercial Zone Formula 


21.57 As pertinent here, formula in 54 M. C. C. 21 provides that 
authority to serve unincorporated community having post office of same 
name should be construed as authorizing service at all points which are 
within four miles of post office if it has population of 2,500 but less than 
25,000. MC-106433, Sub 2, Antrim Transp. Co., Inc., Ext.—Natick, Mass., 
‘ , 4-29-59, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Upon notice of proposed rulemaking and investigation after 
petitions filed, limits of zone which is adjacent to and commercially part of 
Kansas City, Mo.-Kansas City, Kan., within meaning of sec. 203(b)(8) of 
Act, redefined in certain respects. Prior reports, 31 M. C. C. 5; 51 M. C. C. 
833; and 54 M. C. C. 288. MC-C-258, Kansas City, Mo.—Kansas City, Kan. 
Commercial Zone, .... M. C. C. , 5-14-59, Div. 1. 


21.6 Equipment Operated 
21.63 Flatbed 


21.63 Restriction limiting proposed service to use of flatbed equipment 
is specific in its terms and actually implements general restriction against 
performance of any service involving use of special equipment. MC-117109, 
Sub 3, Sykes Transport Co. Ext.—Pipe, .... M. C. C. , 5-29-59, Div. 1. 


21.68 Leased Equipment 


21.68 Practices engaged in by defendants are not in violation of regu- 
lations governing lease and interchange of vehicles by motor carriers, or of 
provisions of sec. 5(1) of Act. Complaint dismissed. MC-C-2275, Camp- 
bell Sixty-Six Exp. Inc. v. Frisco Transp. Co. & Missouri Arkansas Transp. 
Ch sess ee oe , 6-24-59, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Word ‘machinery’? imposes limitation, commoditywise, upon 
services which so-called ‘‘heavy-hauler’ can lawfully perform. See 63 
M. C. C. 753; 76 M. C. C. 434; and 72 M. C. C. 281. MC-115268, Sub 2, 
Dayton Transport Corp. Ext.—Iron & Steel Articles, .... M. C. C. ...., 
6-1-59, Div. 1. 
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21.72 By reason of exception with respect to special equipment in its 
certificate defendant is neither authorized nor obligated to provide heavy- 
hauling service. MC-C-2119, Heavy & Specialized Carriers Section, Local 
Cartage National Conference v. Wilson Freight Fwdg. Co., .... M. C. C. 
.+ee, 6-2-59, Div. 1. 


21.72 Concern here is with pipe sections weighing from 70 to 870 lbs. 
per unit, and it is that service which is required with respect to individual 
unit rather than bundle, or of entire load, which is determinative of ques- 
tion whether heavy-hauling authority embraces type of service needed. 61 
M. C. C. 783. MOC-117109, Sub 3, Sykes Transport Co. Ext.—Pipe, 

M. C. C. ...., 5-29-59, Div. 1. 


21.72 It is special equipment, if any, required in connection with 
actual loading and unloading which is determinative, 48 M. C. C. 413, and 
for this and other reasons, self-loading vehicles of normal sizes have not 
been deemed to require special equipment. 62 M. C. C. 555 and 54 M. C. C. 
801. Concluded that neither permanent nor portable ramps are special 
equipment. 

Where single-unit items, such as buses here involved, can be said to 
require crane unloading or loading, prior or subsequent over-the-road trans- 
portation thereof is within purview of ‘“heavy-hauling’”’ authority even 
though transporting vehicle is conventional or ordinary equipment. 64 
M. C. C. 229. 

Because considered 10-ton Army trucks weigh considerably more than 
minimum of 15,000 lbs. established as last resort test in MC-C-1766, decided 
April 10, 1959, it is clear that these trucks are in category of items which 
defendant, as heavy-hauler, is authorized to transport. MC-C-1919, United 
Transports, Inc. v. Gulf Southwestern Transp. Co., .... M. C. C. ...., 
6-23-59, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 There is no need for imposition of restriction requiring prior or 
subsequent movement by rail, inasmuch as petitioner’s operations will not 
be so changed as to be no longer bona fide substituted motor-for-rail service. 
MC-1056382, Central of Georgia Motor Transport Co.—Modification of Key- 
Point Restrictions, .... M. C. C. ...., 6-29-59, Div. 1. 


21.78 Substituted Service 


21.78 In applications where authority is sought to institute substi- 
tuted motor-for-rail operation, public convenience and necessity may be es- 
tablished by applicant by showing that certain operating economies, effi- 
ciencies, or improvements in existing rail service will result. In such in- 
stances it has been policy of Commission to confine motor service in such 
manner so that public will gain benefits of coordinated motor-rail service, 
while still preserving inherent advantages of independent motor carrier 
service and of healthy competition between rail and motor carriers. See 
40 M. C. C. 457. However, in order that substituted motor carrier opera- 
tion will be truly auxiliary to or supplemental of rail service and to carry 
out policies discussed above, certain specific conditions must be imposed, 
such as either key-point restriction or a prior or subsequent movement by 
rail restriction. Latter, in either form, specially supplements and insures 
effectiveness of general conditions which require that substituted service be 
performed on rail billing at rail rates and only between those points served 
by the railroad. 62 M. C. C. 367. MC-86779, Sub 19, Illinois Central R. Co. 
Ext.—New Orleans & Baton Rouge, La., .... M.C.C. ...., 6-29-59, Div. 1. 


21.78 Purpose of application is to eliminate uneconomic operation. 
It is expected that savings of almost $15,000 annually will be realized 
through substitution of motor for rail service. MC-86687, Sub 49, Sea- 
board Air Line R. Co. Ext.—Boykins, Va., 4-28-59, Div. 1. 


21.78 Rules proposed by M.-K.-T. and K. C. S. would limit substitu- 
tion of not more than two trailers for shipment weighing not more than 
70,000 lbs., and evidence indicates that operating economies would result 
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therefrom. Burlington’s rule, however, would permit use of four trailers 
where C. L. minimum weight is 80,000 lbs., and five trailers for minimum 
exceeding that weight. Moreover, no attempt was made by that respondent 
to show that its operating costs would not be increased over those for box- 
car service, which probably would occur if it were to handle three or more 
trailers in lieu of one boxcar. In these circumstances, it cannot be found 
that proposed rule of Burlington is lawful. I & S 6995, Substituted Service 
—Chicago, B. & Q. R. Co., .... I. C. C. , 5-27-59, Div. 2. 


22. Commodity Authority 


22.0 Generally 
22.01 Interpretation 


22.01 Tariff interpretations, although they may be persuasive, do not 
control interpretation of commodity descriptions in carrier’s operating 
authorities. 

Upon petition, certificate authorizing transportation of farm supplies 
found not to include right to transport prefabricated buildings to or for use 
on farms. 51 M.C. C. 227, 230. MC-117032, Nelson Transport, Inc.—lInter- 
pretation of Ctfe, .... M. C. C. , 6-8-59, Div. 1. 


22.01 There is no attempt here to revoke any authority under guise 
of interpretation; rather Commission is merely determining what commodi- 
ties may be transported under commodity description in respondent’s out- 
standing authority. There can be no estoppel with respect to an interpre- 
tation of terms of certificates as prerequisite to administration and enforce- 
ment of sec. 206(a) of Act. 

Respondent’s certificates, insofar as they authorize transportation of 
structural steel, do not authorize transportation of steel lathing and grounds, 
wrought pipe, steel forms to be used or re-used for concrete construction, 
steel sheets, steel stampings, and steel wire for they are not used normally 
as parts of skeleton or framework of a structure; and respondent’s transpor- 
tation of these commodities in past under his authority to transport “struc- 
tural steel” has been unlawful. MO-C-1775, L. W. Simpson—Investigation 
& Revocation, .... M. C. C. , 7-6-59, Div. 1. 


22.01 Interpretations of commodity descriptions in carrier’s authority 
should not be controlled by commodity classifications for rate purposes. See 
51M. C. C. 227. MC-8681, Sub 68, Western Auto Transports, Inc. Ext.— 
Trucks bet. Colo. & N. Mex., .... a. Ge , 6-29-59, Div. 1. 


22.05 “General Commodities” 


22.05 If special vehicular equipment is required and used to trans- 
port involved lading through certain area on lowboy trailer to meet state 
weight limit, resulting operation involves service which carriers of general 
freight are not authorized to perform. MC-C-2119, Heavy & Specialized 
Carriers Section, Local Cartage National Conference v. Wilson Freight Fwdg. 
ks «00 «ae Se Se , 6-2-59, Div. 1. 


22.05 Proponent has authority to transport general commodities, 


which term includes machine parts. I & S M-11840, Machinery or Machines 
& Parts—Official Territory, .... I. C. C. , 4-30-59, Div. 2. 


22.06 Descriptions 


22.06 Applicant seeks authority to transport cement, in bulk, pack- 
ages, and bags. Grant herein will authorize transportation of cement, which 
will permit it to be moved either in bulk or packages. MOC-117439, Bulk 
Transport, Inc. Com. Car. App., 6-15-59, Div. 1. 

22.06 Designation of either individual or corporate name in com- 
modity description, in absence of other explanation as to character of com- 
modities dealt in or manufactured, conveys no clear and permanent descrip- 
tion of commodities intended to be authorized thereby. Nor does such de- 
scription afford any unequivocal basis for specification in any permit issued, 
of business of contract covered thereby, and scope thereof, which would be 
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consistent with specific requirements of sec. 209(b) of Act. Authority 
couched in such terms is too equivocal to allow Commission to know what 
is actually authorized on face of permit and would leave no means whereby 
Commission can ascertain whether actual operations thereunder are in 
accord therewith. MO-117408, N. H. Crosby Cont. Car. App., 6-24-59, Div. 1. 

22.06 While Commission normally favors generic descriptions in 
grants of authority involving considered type of commodities to permit 
complete service, it is necessary that supporting evidence be sufficient to 
establish with reasonable certainty that representative number of commodi- 
ties embraced by generic description are involved. MC-531, Sub 84, Younger 
Bros., Inc. Ext.—Bishop & Port Arthur, Texas, .... M. C. C. ...., 5-4-59, 
Commission. 


22.08 Proof of Special Commodity Class 


22.08 It would not be reasonable to impose upon applicant limited 
commodity description which might require applicant to file for additional 
authority whenever supporting shipper introduces further varieties of its 
products (frozen foods). MC-107515, Sub 296, Refrigerated Transport Co., 
Inc. Ext.—Chambersburg, Pa., 5-6-59, Div. 1. 


22.3 Rough Products of Mines 
22.31 Coal & Coke 


22.31 While need has been shown for transportation of coal tar and 
coal tar products, authorization of ‘coal tar products,’’ as described in 
appendix XIV to report in Descriptions case, 61 M. C. C. 209, will accom- 
plish that result. MO-116459, Sub 2, Asphalt Haulers Co, Ext.—Chatta- 
nooga & Lyles, Tenn., 5-12-59, Div. 1. 


22.5 Semi-Processed Material 


22.53 Vegetable & Animal Oils & Grease 


22.53 All oils are broadly classified as animal, vegetable, or mineral 
according to their origin. Pine oil, as its name suggests, is a byproduct or 
residuum of pine wood, and as such is clearly a vegetable oil. MC-112497, 
Sub 127, Hearin Tank Lines, Inc. Ext.—Texas, .... M. C. C. ...., 7-2-59, 
Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Animal and vegetable fats and oils described in shipper testi- 
mony clearly do not fall within commodity description ‘‘paint.’’ Moreover, 
while conceivably some could possibly be used as ingredients in manufac- 
ture of paint, they are all natural products and as such are clearly not 
liquid chemicals. Compare 63 M. C. C. 677, and 77 M. C. C. 121. 
MC-92983, Sub 276, Eldon Miller, Inc. Ext.—Export, 5-18-59, Div. 1. 

22.54 In 63 M. C. C. 677, liquid chemicals are defined as those sub- 
stances and materials resulting from chemical or physical changes induced 
by processes employed in chemical industry, including uniting, mixing, 
blending, and compounding, except such finished products as end products 
as are intended, at time of transportation and without further processing, 
for packaging and sale to general public. MC-31600, Sub 450, P. B. Mutrie 
Motor Transp., Inc. Ext.—Mich., 7-2-59, Div. 1. 


22.54 Physical change mentioned in Maxwell case, 63 M. C. C. 677, 
did not deal with mere change of material from solid to liquid form. This 
alone will not qualify it as liquid chemical. Described process may in pro- 
duction of sulphur make no appreciable chemical change, if any, in raw 
material and none is desired. It is simply convenient method of extracting 
mineral from earth. When process is completed sulphur as raw material 
is desired product and for convenience sake alone, material is kept in liquid 
form. Although technically all materials might be classed as either chemi- 
cals or combinations of them, that does not mean that generic term “liquid 
chemicals” includes all commodities in liquid form. This term is used 
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generally to signify products of chemical industry which are used in connec- 
tion with other manufacturing processes. In this case liquid sulphur is basic 
raw material for production of chemicals. MC-116077, Sub 47, Robertson 
Tank Lines, Inc. Ext.—Liquid Sulphur, .... M.C. C. ...., 5-6-59, Div. 1. 

22.54 The more flexible definition of “liquid chemicals’ in Maxwell 
case, 63 M. C. C. 677, does not eliminate commodities already named in 
Descriptions case, 61 M. C. C. 209, but rather provides for future additions 
of new products and means by which carrier can generally determine nature 
or character of such new products when their identity is uncertain. Whether 
or not shipper’s products herein are finished and intended for immediate 
sale to public without further processing is immaterial, as they have been 
named already in Descriptions case, and some appear in both petroleum 
products and acids and chemicals listing in Descriptions case. MC-5381, 
Sub 84, Younger Bros., Inc. Ext.—Bishop & Port Arthur, Texas, 
M.C.C. ...., 5-4-59, Commission. 


22.6 Industrial Manufactures 
22.60 Generally 


22.60 Authority to transport metal and metal products does not con- 
vey authority to transport finished machinery, machines, or machine parts 
as described in items 58250 to 67640, inclusive, of National Motor Freight 
Classification. 66 M. C. C. 553; 67 M. C. C. 629. Nor does authority to 
transport steel and steel products permit transportation of commodities made 
therefrom which are finished articles and thus are differently described. 
I & S M-11840, Machinery or Machines & Parts—Official Territory, 

I. C. C. ...., 4-80-69, Div. 2. 


22.64 Construction Material 


22.64 Findings authorize transportation of cement which will enable 
it to be transported in bulk or in bags. MC-117561, Northern Motor Car- 
riers, Inc. Cont. Car. App., 6-26-59, Div. 1. 


22.67 Paints, Abrasives, Preservatives 


22.67 MC-92983, Sub 276, Eldon Miller, Inc. Ext.—Export, 5-18-59, 
Div. 1. (Please See 22.54, Same Title). 


22.7 Machinery, Equipment, Implements & Appliances 
22.71 Agricultural 


22.71 Authority to transport “‘parts thereof’’ of term ‘“‘farm machinery 
and parts thereof” is limited to such parts as are necessary to complete a 
particular shipment. See 52 M. C. C. 191. MC-52751, Sub 14, Ace Lines, 
Inc. Ext.—Elimination of Gateway, .... M.C.C. ...., 6-8-59, Div. 1. 

22.71 Authority to transport ‘“‘parts thereof’’ is limited to such parts as 
are necessary to complete particular shipment of farm machinery or equip- 
ment which carrier is transporting. Compare 52 M. C. C. 191; and 52 
M. C. C. 368. MC-108549, Sub 4, Murphy Transp. Co. Ext.—Binder & Baler 
Twine & Wire, .... M.C.C. ...., 6-3-59, Div. 1. 


22.73 Construction 


22.73 Authority, which specified ‘‘prefabricated buildings ...., and 
equipment and materials incidental to erection and completion of such 
buildings when shipped therewith ....,’’ does not appear to include 
authority to transport prefabricated poultry and livestock feeders when 
these items are not being shipped as parts of a complete farm building 
package. MC-136, Sub 1, Loomis & Sons.—Neb., 6-2-59, Div. 1. 


22.76 Automotive Vehicles & Parts 
22.76 Authority to transport automobiles does not embrace transpor- 
tation of trucks. 54 M. C. C. 689, 693; 62 M. C. C. 539, 541; and 76 


M. C. C. 12. MC-8681, Sub 68, Western Auto Transports, Inc. Ext.—Trucks 
bet. Colo. & N. Mex., .... M. C. C. ...., 6-29-59, Div. 1. 
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22.8 Necessaries 
22.87 Household Fixtures, Appliances & Instruments 


22.87 ‘“‘Emigrant movables’’ means mixture consisting of household 
goods plus one or more items of such personal property as livestock, live 
poultry, bees, harness, tools or agricultural implements and supplies. See 
47 M. C. C. 299. MOC-117375, Leigh & Ray Showalter Com. Car. App., .... 

a , 6-30-59, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.05 Previous Experience 


23.05 Evidence establishes that applicant and its affiliates are thor- 
oughly experienced in transportation of small packages and have developed 
efficient and economical methods of handling of such traffic. MC-116200, 
United Parcel Service of N. Y., Inc. Com. Car. App., .... M. C. C. ...., 
6-3-59, Div. 1. 


23.1 + Financial Condition 
23.10 Requisite Proof 


23.10 Although it is true that applicant’s current liabilities exceed 
current assets, it operated at profit for first 11 months of 1958. It appears 
that its overall financial condition is sound which, together with other evi- 
dence of record, warrants affirmative conclusion with respect to applicant’s 
fitness and ability, financially and otherwise, to conduct proposed operations. 
MC-117415, Hi-Line Transport, Inc. Com. Car. App., .... M. C. C. ...., 
5-5-59, Div. 1. 


23.10 If financial condition of parent company is relevant to determi- 
nation of applicant’s fitness, combined finances of all affiliated companies are 
equally relevant. MOC-116200, United Parcel Service of N. Y., Inc. Com. 
Car. App., .... M. C. C. , 6-3-59, Div. 1. 

23.10 Exhibit 10 shows applicant to have total assets of $45,410, 
including current assets of $9,506; total liabilities of $33,083, including 
current liabilities of $8,827; and capital stock and surplus of $12,327. 
This showing indicates that it is financially able to perform proposed service 
which actually would involve little additional expense since main flow of 
L. T. L. traffic to Wash. points could be transported generally in vehicles 
that otherwise would return empty from Portland. MC-2512, Sub 25, Wilson 


Transfer, Inc. Ext.—Removal of Restriction, .... M. C. C. ...., 4-29-59, 
Div. 1. 


23.10 Any finding that applicant is unfit to conduct limited operation 
authorized herein would be inconsistent with applicant’s demonstrated 
ability to perform its present service and facts of record as a whole. MC- 
9895, Sub 97, R. B. “Dick” Wilson, Inc. Ext.—Glen Canyon Dam Site, .... 

‘ , 5-25-59, Div. 1. 


23.2 Providence of Operation 


23.21 Backhauls 


23.21 Without provision for backhaul, long, one-way operations from 
Warren to Calif. destinations would not be feasible, and accordingly this 
portion of application must also be denied. MC-117209, Sub 2, Arkansas 
California Exp., Inc. Com. Car. App., .... M. C. C. , 5-20-59, Div. 1. 


23.21 No plan is advanced and none is apparent for handling L. T. L. 
Over such wide area and considerable portion of traffic here involved falls 
within that category. Even in connection with movement of T. L. there is 
serious doubt as to whether applicant would be able to obtain return loads 
with sufficient frequency to effect feasible and profitable overall operation. 
MO-116067, Nebraska Short Line Carriers, Inc. Com. Car. App., .... M. C. C. 

, 6-1-59, Commission. 
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23.4 Relations with Other Carriers 
23.42 Sec. 5(2) Approval Necessary 


23.42 Issuance of certificate to applicant conditioned upon Babbitt’s 
first obtaining approval under sec. 5(2) of Act to control both applicant and 
Chippewa. MC-111878, Sub 1, Frank Babbitt (now retitled Babbitt Bros., 
Inc.) Ext.—27 States, 6-12-59, Div. 1. 


23.42 Issuance of certificate to applicants conditioned upon prior ap- 
proval of common control of applicant, Salem, and Central. Compare 
49 M. C. C. 710. MC-117547, Sub 1, Bell Transp. Co., Inc. Com. Car. App., 

, 6-9-59, Div. 1. 


23.42 Defendant M-A has leased its operating rights to another car- 
rier without authority from Commission as required by sec. 5(2) of Act, 
and defendant Frisco has conducted operations as common carrier, for com- 
pensation, without having in force certificate of public convenience and 
necessity from Commission authorizing such operation, as required by sec. 
206(a) of Act. Defendants are admonished to discontinue such operations 
and practices immediately. MC-C-2275, Campbell Sixty-Six Exp. Inc. v. 
Frisco Transp. Co. & Missouri Arkansas Transp. Co., .... M. C. C. 
6-24-59, Div. 1. 


es 


23.5 Relation to Patron 
23.50 Generally 


23.50 All things considered, including nature of commodity and ter- 
ritorial scope of authority for which need has been demonstrated, because 
one of supporting shippers owns part interest in applicant, it is not likely 
to result in objectionable discriminatory practices thereby requiring denial 
of proposal for which there is established public need. MC-117415, Hi-Line 
Transport, Inc. Com. Car. App., .... M. C. C. , 5-5-59, Div. 1. 


23.51 Captive Carriers 


23.51 Despite fact that applicant is separately incorporated entity, it 
is controlled by owner of lumber company and latter would be in position 
to demand preferential treatment over needs or demands of other shippers 
of lumber in area. Thus, opportunity for favoritism, discrimination, and un- 
fair competitive practices exists which would not be compatible with appli- 
cant’s status as common carrier. Common carrier owes duty of indiscriminate 
service to all shippers; and in circumstances here presented, applicant has 
failed to establish its qualifications to conduct that portion of proposed 
service which would be performed for controlling lumber company. Com- 
pare 68 M. C. C. 263. MO-117209, Sub 2, Arkansas California Exp., Inc. 
Com. Car. App., .... M. C. C. , 4-20-59, Div. 1. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 Allen, transportation consultant, and rental company, driver 
service, and destination agent respondents all understand various elements 
of overall plan, and by partaking therein, jointly and in concert, are pro- 
viding to shippers motor transportation service for compensation without 
appropriate authority from Commission. By virtue of relationship that 
exists between them there arises a kind of partnership, each member thereof 
being constituted agent of all, so that declaration of one, in furtherance 
of common object, is act of all. 245 U. S. 229 and 44 M. C. C. 131. Thus, 
these respondents in effect constitute a single person within meaning of Act, 
and all are as responsible for violating provisions thereof as if each had 
conducted entire operation separately and individually. MO-C-2182, Robert 
— of Operations & Practices, .... M. C. C. , 6-10-59, 

2 
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23.60 Any individual who wilfully and knowingly ignores primary 
requirement that he obtain operating authority can hardly be trusted to 
comply with obligations regulated carrier is expected to observe in his rela- 
tions with shippers and general public. MC-116073, J. C. Barrett Co. Com. 
Car. App., .... M. C. C. , 6-15-59, Div. 1. 

23.60 Applicant’s wilful and deliberate performance of unauthorized 
operations and his contumacious flouting of provisions of Act require con- 
clusion that he is not fit properly to conduct proposed operation, and that 
application should be denied. MC-105789, Sub 2, P. K. Moyer Com. Car. 
Bee ose Me G. CG. , 6-30-59, Div. 1. 


23.60 Person seeking to establish or obtain benefit or right ordinarily 
will not be permitted to qualify therefor on basis of his own unlawful acts. 
MC-7450, A. J. Novick—Modification of Ctfes, .... M. C. C. , 5-12-59, 
Div. 1. 


23.60 Denial of authority sought would leave shipper without ade- 
quate service. Commission does not intend here to penalize shipper for 
applicant’s unauthorized operations. Granted. MC-8681, Sub 68, Western 
Auto Transports, Inc. Ext.—Trucks bet. Colo. & N. Mex., .... M.C.C....., 
6-29-59, Div. 1. 


23.62 Good Faith 


23.62 Applicant has been transporting trucks in wilful and flagrant 
disregard of its operating authority and Act, and it is admonished to refrain 
from such unauthorized operations in future. MC-8681, Sub 68, Western 
Auto Transports, Inc. Ext.—Trucks bet. Colo. & N. Mex., .... M. C. C. 

, 6-29-59, Div. 1. 


23.63 Reformation 


23.63 Applicant’s operations without authority were conducted on 
advice of counsel, and there is nothing to suggest applicant had reason to 
believe or know that his action was unlawful. He at once inquired as to 
lawfulness of such operations when he had reason to question their pro- 
priety, and he is now complying and intends in future to comply with pro- 
visions of Act and Commission’s regulations thereunder. Denial on ground 
applicant is unfit is unwarranted. MC-15754, Sub 5, Robert Anglemier 
Ext.—Binghamton, N. Y., 6-12-59, Div. 1. 

23.63 Here there is no evidence of frequent violations; and although 
applicants were wrong in believing that they could tack intrastate rights to 
perform interstate service, they indicate willingness to conform to Act and 
regulations thereunder and have, in fact, discontinued unauthorized opera- 
tions. In these circumstances where definite need for heavy machinery 
transportation service has been established, particular unauthorized opera- 
tions shown here do not warrant finding that applicants are unfit properly 
to perform proposed operations. MOC-117537, C. J. Skjonsby & Orville 
Heglie Com. Car. App., 6-22-59, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 It is incumbent on applicants to establish need for their pro- 
posed new service. MC-114781, Sub 3, H. D. & D. M. Abramson Ext.—Karns 
City, 5-5-59, Div. 1. 

24.01 Although vendee here seeks certificate as common carrier to 
replace contract-carrier service authorized under rights to be purchased, 
not one representative of shipping and receiving public was presented to 
testify; and record is devoid of evidence indicating need for vendee’s service 
as common carrier in lieu of its contract-carrier service authorized under 
considered rights. Denied. MC-F-6820, Archie’s Motor Freight, Inc.—Pur. 
(Por.)—Beatty Motor Exp., Inc., 6-19-59, Div. 4. 
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24.01 While expanded services of applicant may be desirable as 
standby, in event other service is not available, or for purpose of eliminating 
Los Angeles gateway, avoiding circuity in operations to northern Calif., 
neither of these reasons constitutes proper basis for authorization of new 
service, particularly where, as here, there is available service and no show- 
ing that such existing service is materially inadequate to meet supporting 
shippers’ needs. MC-84528, Sub 12, Automobile Transport Co. of Calif. Ext. 
—Repossessed Automobiles, 5-12-59, Div. 1. 


24.01 In proceedings of this nature, it is incumbent upon applicant to 
establish by convincing shipper evidence that there is public need for pro- 
posed service, and that existing carriers are unwilling or unable to pro- 
vide such service. MOC-115322, Sub 11, J. M. Blythe Ext.—Food Products 
from Mass., 6-5-59, Div. 1. 

24.01 It is incumbent upon applicants, whether seeking motor com- 
mon or contract authority, to establish that existing motor carriers avail- 
able are unwilling or unable to meet shipper’s reasonable transportation 
needs before new competing service may be authorized therefor. MC-112321, 
Sub 1, R. E. & F. L. Cagle Ext.—Calif. & Utah, 6-16-59, Div. 1. 


24.01 Applicant for operating authority from Commission has bur- 
den of showing that service it proposes is required by public convenience 
and necessity. Where there is existing service available from another car- 
rier in territory involved, it must be shown that existing service is inade- 
quate in some material respect. W-306, Sub 1, Calmar SS Corp. Ext.—New 
Haven, Conn., ....I.C.C. ...., 6-22-59, Div. 1. 


24.01 Obviously it is not possible, in requesting transportation for 
character of commodities of type here concerned, to pinpoint every destina- 
tion; but, in order to support finding of public convenience and necessity, 
it is requisite that there be evidence sufficient to establish, with reasonable 
definiteness, that sufficient traffic will move to specific destination points 
or areas to warrant granting of authority. MC-4405, Sub 316, Dealers 
Transit, Inc. Ext.—West Plains, Mo., .... M. C. C. ...., 5-29-59, Div. 1. 

24.01 In absence of showing that existing transportation facilities 
have been tried and found materially inadequate to meet reasonable require- 
ments of shipping public, applicant has failed to sustain its burden of proof. 
Denied. MC-108185, Sub 20, Dixie Highway Exp., Inc. Ext.—Points in Ala., 
6-15-59, Div. 1. 

24.01 Need for new service is not established when existing motor- 
carrier service has not been shown to be inadequate. MC-108589, Sub 8, 
Eagle Exp. Co. Ext.—Alternate Routes, 5-14-59, Div. 1. 


24.01 In proceeding involving public convenience and necessity, it is 
incumbent upon applicant to establish by probative evidence that proposed 
operation will serve useful public purpose responsive to public demand or 
need, and that proposed operation will not impair operations of existing 
carriers contrary to public interest. MC-106943, Sub 66, Eastern Exp., Inc. 
Ext.—Montgomery, Pa., 6-3-59, Div. 1. 


24.01 Two opposing carriers are in position to meet part of shippers’ 
needs for bulk of service, and in absence of clear showing that they are 
unable to adequately meet shippers’ requirements, Commission is justified 
in authorizing competing operation. MC-15852, Sub 7, Forbes Trucking Co., 
Inc. Ext.—Dry Sugar, in Bulk, 6-1-59, Div. 1. 


24.01 In absence of showing that existing carriers are unwilling or 
unable to meet shippers’ reasonable transportation needs, new competitive 
service should not be authorized. MC-108207, Sub 59, Frozen Food Exp. 
Ext.—Agricultural Commodities, .... M.C. C. ...., 6-19-59, Div. 1. 


24.01 Oklahoma City interchange situation, which developed and was 
terminated in spring of 1955, is too remote to form proper basis for grant of 
operating rights to be exercised in future. MOC-8544, Sub 15, Galveston 
Truck Line Corp. Ext.—Okla., .... M.C. C. ...., 6-1-59, Commission. 
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24.01 Mere assertions of supporting shippers to effect that there is 
need for proposed service is insufficient to show public need, and shipper’s 
desire for supplemental service is no proof of public need in absence of 
showing of inadequate existing service. MC-102567, Sub 70, E. C. Gibbon 
Ext.—Hamburg, Ark., 6-3-59, Div. 1. 


24.01 Mere showing by applicant, as here, of its own fitness and of 
shippers’ desire to use its proposed service alone are not sufficient to warrant 
grant of authority. MC-113094, Sub 7, R. A. Gould, Inc. Ext.—Utah Points, 
6-5-59, Div. 1. 


24.01 In proceeding of this kind, Commission has frequently held that 
burden is upon applicant seeking authority to establish that there is need 
for service proposed and that existing carriers’ services are inadequate to 
meet such need. MO-116853, Greenville Bus Co. Com. Car. App., 

, 4-24-59, Div. 1. 


24.01 Burden is upon applicant affirmatively to show that proposed 
service is one which existing carriers cannot or will not perform satisfac- 
torily. MC-113341, Sub 6, Harold Johnson Ext.—LPG, 5-18-59, Div. 1. 


24.01 Mere desire of applicant to perform service or that of support- 
ing shippers to have such service available is insufficient basis upon which 
to predicate grant of operating authority. MC-117646, Benny Jones Com. 
Car. App., 4-24-59, Div. 1. 


24.01 In some instances, traffic destined to area has been held until 
sufficient tonnage to justify trip has accumulated, which condition would be 
alleviated under regular scheduled operations proposed by vendee. Public 
convenience and necessity require such regular-route scheduled operations. 
MC-F-6739, Jones Truck Lines, Inc.—Pur.—Capitol Freight Lines, Inc. 
(Eugene Greener, dr., Receiver), .... M. C. C. , 5-26-59, Div. 4. 


24.01 In view of extensive services now offered a some of applicants 
and protestants, which are not being utilized to capacity, amount of equip- 
ment available, and fact that shippers generally have not attempted to use 
much of available service, applicants have not sustained their burden of 
proof. MC-19564, Sub 54, L. C. Jones Trucking Co., Inc. Ext.—Ariz., 4-24- 
59, Div. 1. 


24.01 MC-96950, Sub 1, La Salle Freight Co. Com. Car. App., 6-15-59, 
Div. 1. (Please See 02.25, Same Title). 


24.01 Generally additional carrier service will not be authorized un- 
less it is shown that existing carriers are unable or unwilling to meet their 
reasonable transportation needs. MC-136, Sub 1, Loomis & Sons—Neb., 
6-2-59, Div. 1. 


24.01 This is an application under sec. 207 of Act, and accordingly, 
applicant has burden of showing that proposed operation is required by 
present or future public convenience and necessity. MC-112263, Sub 3, 
Martin Van Lines, Inc. Ext.—12 States, .... M. C. C. , 6-19-59, Div. 1. 


24.01 Future need contingent upon events which may or may not 
occur is not basis for grant of authority. MC-61408, Sub 34, Mason & 
so Tank Lines, Inc. Ext.—Kanawha & Putnam Counties, W. Va., 6-12-59, 

v. 1. 


24.01 In proceedings such as this, it is incumbent upon applicant to 
prove by probative evidence that proposed service is required by present or 
reasonably foreseeable future public convenience and necessity, and that 
existing service is incapable of providing or is otherwise inadequate to pro- 
vide such service. MOC-114021, Sub 5, Midwest Transfer Co. of Ill. Ext.— 
Mont., 5-19-59, Div. 1. 


24.01 Burden of proof is upon applicant to establish need for service 
proposed, which need cannot be met by existing carriers. MC-92983, Sub 
299, Eldon Miller, Inc. Ext.—Calif., 6-12-59, Div. 1. 
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24.01 Applicant for operating authority has burden of demonstrating 
that need presently exists for proposed service, or that such need will exist 
in reasonably foreseeable future. MO-92983, Sub 322, Eldon Miller, Inc. 
Ext.—Calvert City, Ky., 5-18-59, Div. 1. 


24.01 Before granting authority to engage in motor carrier operations, 
Commission must find, among other things, that an applicant is fit, finan- 
cially and otherwise, properly to conduct such operations. Evidence shows 
that applicant has been in trucking business for approximately 27 years, 
has held Pa. intrastate authority for about 16 years, and has been providing 
interstate service for supporting shippers without authority for a number 
of years, allegedly under belief that considered commodities were ‘‘exempt”’ 
agricultural commodities. He was advised to contrary about July 1958 and 
filed instant application on Aug. 29, 1958. At time of hearing herein on 
Oct. 17, 1958, applicant was continuing his unauthorized interstate opera- 
tions with full knowledge that authority was required from this Commis- 
sion therefor. Denied. MC-105789, Sub 2, P. K. Moyer Com. Car. App., 
ere © es , 6-30-59, Div. 1. 


24.01 Burden is upon applicant to affirmatively establish that pro- 
posed service is one which existing carriers either cannot, or will not, per- 
form in reasonably satisfactory manner. MC-108549 Sub 4, Murphy Transp. 
Co. Ext.—Binder & Baler Twine & Wire, .... M. C. C. , 6-3-59, Div. 1. 


24.01 In 72 M. C. C. 788, it was held that in cases of this nature, 
integral part of applicant’s burden is to establish, through expert testimony, 
status of commodity sought to be transported. See also 77 M. C. C. 602. 
MC-31600, Sub 450, P. B. Mutrie Motor Transp., Inc. Ext.—Mich., 7-2-59, 
Div. 1. 


24.01 In absence of proof of material deficiencies in available service, 
mere preference of shipper for proposed service does not afford sufficient 
basis upon which to predicate grant of operating authority. MC-31600, Sub 
454, P. B. Mutrie Motor Transp., Inc. Ext.—Sunbury, Pa., .... M. C. C. 

, 6-16-59, Div. 1. 


24.01 Applicant must establish that existing carriers are either un- 
willing or unable to meet reasonable transportation needs of supporting ship- 
per before new service may be authorized. MC-117082, Sub 8, Nelson 
Transport, Inc. Ext.—La Plata, Mo., .... M. C. C. , 6-16-59, Div. 1. 


24.01 Proposed service, together with increased competition it would 
bring, can be authorized only if real inadequacies in protestants’ services 
have been demonstrated, which inadequacies would probably be cured by 
grant of authority herein, either through provision of adequate service by 
applicant or by reason of some expected beneficial effect induced by addi- 
tional competition. MC-730, Sub 107, Pacific Intermountain Exp. Co. Ext. 
—Twin Falls, Idaho, .... M. C. C. , 4-24-59, Div. 1. 


24.01 No new service may be authorized unless it is shown that 
service of existing carriers is inadequate to meet reasonable transportation 
needs of shipping public. Such showing has not been made here. MC- 
110486, Sub 9, Walter Pitts Ext.—Miss. & La., .... M. C. C. , 5-19-59, 
Commission. 


24.01 Representations by three persons from one city in Somerset 
County, and by five persons from Mercer County, are wholly inadequate to 
demonstrate that public convenience and necessity require proposed service 
from those relatively populous areas. MC-115116, Sub 1, Suburban Transit 
Corp. Ext.—Special Operations, .... M. C. C. , 5-5-59, Div. 1. 


24.01 Applicant for operating authority from Commission has burden 
of establishing that specific need exists for service proposed, which existing 
carriers are unable or unwilling to meet. Applicant has failed to meet that 
burden. MC-116780, Union Transp. Co.—Migrant Workers, 5-29-59, Div. 1. 
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24.01 It being clearly established that there is large amount of traffic 
which will move in applicant’s proposed service if made available, it remains 
to be determined whether existing transportation facilities are capable of 
handling this traffic. MC-116200, United Parcel Service of N. Y., Inc. Com. 
Car. App. .... eA , 6-83-59, Div. 1. 


24.01 Although grant of motor carrier operating authority may be 
predicated upon showing of future need, more must be shown than, as here, 
a vague and speculative need based upon possible trends of pipeline indus- 
try. In any event, such authority may not be granted without consideration 
of willingness and ability of protestants and other motor carriers, already in 
field, to supply demand. MC-704, Sub 20, J. O. Willett (now retitled J. O. 
(Red) Willett Pipe Line Stringing Corp.) Ext.—Pipe, 4-29-59, Div. 1. 


24.03 Contract Carriage 


24.03 There is no showing that proposed service would be superior 
to or different from that afforded by protestants; that shipper or applicant 
would be injured by denial of application; that shippers’ ability to obtain 
adequate transportation for its products would be impaired; or that any 
changing requirements on shippers’ part require authorization of proposed 
service. Denied. MC-117079, Sub 1, G. M. 8S. Trucking Inc. Cont. Car. App., 
5-6-59, Div. 1. 


24.03 There is no showing that proposed service would be in any 
material respect different from that afforded by protestants; that shipper or 
applicant would be injured by denial of application; that shipper’s ability 
to obtain adequate transportation for its products would be impaired; or 
that its transportation for its products would be impaired; or that its trans- 
portation requirements are likely to undergo any change in future that 
would render existing services unsatisfactory. MC-117653, S. W. Hastings 


Cont. Car. App., 5-12-59, Div. 1. 


‘24.03 Shipper’s entire operations are based on highly integrated 
transportation service, and its requirements can be satisfied only by carrier 
which is authorized to serve all three points at which shipper’s plants are 
located, and which will provide highly personalized and dedicated service. 
Issuance of permit approved. MC-117185, J. A. & E. N. Lapansee Cont. Car. 
Bs ions EE GS ©. , 6-8-59, Div. 1. 


24.03 Grant of authority sought is necessary if applicant is to con- 
tinue to provide specialized service considered by shipper to be integral and 
necessary part of ground support of its air operations. Applicant, there- 
fore, has met criteria required by sec. 209(b) of Act and has demonstrated 
that grant of authority will be consistent with public interest and National 
a Policy. MC-1102638, Sub 21, J. P. Nuzzi Ext.—Indianapolis, 
are , 6-5-59, Div. 1. 


24.03 In proceedings of this type, it is incumbent upon applicant to 
prove that there is need for proposed service, and that existing carriers are 
unable to meet this need. MC-116768, Sub 4 (now numbered MC-109761, 
Sub 16), Carl Subler Trucking, Inc. Ext.—Fla. & Ga., .... ; 

6-19-59, Div. 1. 


24.03 Finding that proposed operation is consistent with public 
interest and National Transportation Policy requires probative evidence that 
proposed service will be used. MO-116780, Union Transp. Co.—Migrant 
Workers, 5-29-59, Div. 1. 


24.03 In determining whether this application is consistent with public 
interest and National Transportation Policy, Commission must consider, 
among other things, number of shippers to be served, nature of service 
proposed, effect which granting permit would have upon services of pro- 
testing carriers, and effect which denying permit would have upon appli- 
cants and upon their shippers, as well as changing character of shippers’ 
requirements. MC-104801, Sub 9, Elmer Vitalis Ext.—Liquid Sugar from 
Grimes, Iowa, .... M. C. C. , 6-19-59, Div. 1. 
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24.03 In determining whether application for contract carrier authori- 
ty should be granted, Commission is required by sec. 209(b) of Act to con- 
sider number of shippers to be served, nature of service proposed, effect 
which grant of authority would have upon services of protesting carriers, 
and effect which denial would have upon applicant, supporting shipper, and 
changing character of shipper’s requirements. MC-117135, L. F. Zahn 
Cont. Car. App., 5-26-59, Div. 1. 


24.04 Parallel State Authority 


24.04 While concern herein is transportation of passengers in inter- 
state movements, Commission nevertheless must take cognizance of corre- 
sponding operations in intrastate commerce, so that service may be per- 
formed, and public may receive, most economical and efficient transportation 
service that can be provided. MC-3647, Sub 237, Public Service Coordi- 
nated Transport Ext.—Manville, N. J., 5-27-59, Div. 1. 

24.09 Substitution of Contract for Private Carriage 

24.09 Past movements of shipper’s traffic interstate commerce appar- 
ently have been accomplished in private carriage. This does not mean that 
existing carriers, given opportunity, could not meet needs of sole supporting 
shipper. MC-117611, House Haulers, Inc. Cont. Car. App., 6-1-59, Div. 1. 


24.09 Proposed operation will make available service dedicated to 
shippers’ specific needs and permit continuation of transportation pattern 
which they have established as private carriers. Permit granted. MC-117568, 
Tam Fertilizer Carriers, Inc. Cont. Car. App., 5-11-59, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 In order to sustain their burden of proof, applicants should have 
presented evidence concerning precise origin of traffic under consideration. 
seat! y 73 M. C. C. 788, 790. MC-117384, Davidson Bros. Com. Car. App., 

a & Se, , 6-10-59, Div. 1. 


24.10 Fact that particular protestant’s authority does not embrace ail 
of authority sought becomes irrelevant where there is no showing of any 
traffic to be moved in first instance. MC-115268, Sub 2, Dayton Transport 
Corp. Ext.—Iron & Steel Articles, .... M.C. C. , 6-1-59, Div. 1. 


24.10 In proceedings of this type burden is upon applicant to establish 
that there is substantial need for proposed service. MC-117666, L. E. Gem- 
mill, Jr. Cont. Car. App., 6-19-59, Div. 1. 


24.10 While it must be noted that most of dealers or producers sup- 
porting application are not in position to select carrier to be used, dealers 
specify mode of transportation, and all clearly have direct interest in obtain- 
ing prompt and dependable transportation service from source of supply to 
dealer’s yard or to construction sites. Compare 67 M. C. C. 735. MC-117- 
415, Hi-Line Transport, Inc. Com. Car. App., .... M. C. C. ...., 5-5-59, 
Div. 1. 


24.10 In all applications for motor carrier operating authority whether 
as contract or common carrier, need for service proposed must be estab- 
lished. MC-117611, House Haulers, Inc. Cont. Car. App., 6-1-59, Div. 1. 


24.10 With respect to specific transportation needs of supporting ship- 
pers, Rath has not shown that users equipped to receive tank-truck ship- 
ments of fats and oils now being supplied from other sources would be 
willing to buy from it if proposed service were authorized. Need for such 
service cannot be predicated on speculative testimony given in behalf of 
this shipper. MC-92983, Sub 276, Eldon Miller, Inc. Ext.—Export, 5-18-59, 
Div. 1. 


24.10 Commission cannot consistently grant authority for institution 
of new service without clear indication that service sought to be established 
is needed by shipping public and will be utilized in event authority sought 
is granted. It cannot make necessary findings concerning need for addi- 
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tional service unless furnished precise information in connection therewith. 
Fact that stockholder-carriers have experienced difficulty in effecting inter- 
change arrangements at Omaha and fact that a few Omaha shippers have 
experienced difficulty in obtaining pickup and delivery service at their places 
of business does not establish need for additional single-line service between 
Omaha and all points in 32 states. MC-116067, Nebraska Short Line Car- 
riers, Inc. Com. Car. App., .... M. C. C. , 6-1-59, Commission. 


24.10 This case presents unusual situation by reason of two facts: (1) 
That authority is sought to serve points in isolated area of Wash. which are 
remote from main-line transportation systems; and (2) that authority is 
sought to transport general commodities, L. T. L., by applicant which holds 
authority to transport such commodities in “truckload lots only,’ between 
considered points. Authority sought, when combined with that presently 
held, would enable applicant to provide complete general commodity service 
on any volume shipments moving between Portland and Wash. points. In 
addition to aforementioned authority covering general commodities, it also 
holds authority to transport specified commodities between certain points in 
southwestern part of Wash. and points in Oregon. It is pioneer carrier in 
considered area, and its traffic is derived largely from serving Wash. points. 
This background is entitled to consideration in any appraisal of evidence of 
supporting shippers since their transportation problems are affected by fore- 
going circumstances. MC-2512, Sub 25, Wilson Transfer, Inc. Ext.—Removal 
of Restriction, .... M. C. C. , 4-29-59, Div. 1. 

24.10 Shipper’s testimony is too indefinite and conjectural to estab- 
lish need for proposed service, for no showing is made as to where or when 
it would be required. There are no dates, production schedules, estimated 
tonnages, or representative destination points to assist in determining ship- 
per’s present or reasonably imminent future needs. MC-531, Sub 84, Younger 
Bros., Inc. Ext.—Bishop & Port Arthur, Texas, .... — , 5-4-59, 
Commission. 


24.11 Preference or Desire 


24.11 Shipper’s mere desire for additional motor carrier is, in absence 
of more cogent or compelling evidence respecting need therefor, insufficient 
to justify grant of authority to these states. MC-52862, Sub 5, E. J. Boyle 
Ext.—Rahn Township, Pa., .... M. C. C. , 5-6-59, Div. 1. 


24.11 Mere preference by supporting shinpers for particular service 
to be used only occasionally, and desire of applicants to perform such service 
in order to obtain more balanced operation, is no justification for grant if 
need is not otherwise shown. MC-113903, Sub 2, T. L. Freeman & Wm. L. 
Campbell Ext.—Resin Glues, 5-11-59, Div. 1. 


24.11 Mere desire of witness, or of business and governmental enti- 
ties, some of them represented, that application be granted without showing 
of any material deficiency in services of existing carriers, fails to demon- 
strate any real need to which such grant of authority would be responsive, 
and as applicant would become, through such grant, competitive with exist- 
ing carriers, result would be diversion of traffic from carriers now supply- 
ing satisfactory service. MC-112263, Sub 3, Martin Van Lines, Inc. Ext.— 
12 States, .... M.C.C. , 6-19-59, Div. 1. 

24.11 At most, evidence herein establishes preference for applicant’s 
proposed service which is insufficient to warrant grant of authority sought. 
ete ag Sub 99, Ryder Tank Line, Inc. Ext.—Fayetteville, N. Car., 

-12-59, Div. 1. 


24.11  Shipper’s mere desire for proposed single-line service is not 
sufficient basis for grant of authority therefor. MC-110698, Sub 110, Ryder 
Tank Line, Inc. Ext.—Franklin, Va., 6-1-59, Div. 1. 


24.11 Existing common carriers should not be deprived of oppor- 
tunity to transport considered traffic merely because shippers exhibit pref- 
erence for applicant’s proposed service. MC-116947, Sub 2, H. H. Scott 
Cont. Car. App., 6-15-59, Div. 1. 
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24.11 a2 es Sub 1, Suburban Transit Corp. Ext.—Special Opera- 
tions, .... > as, Se , 5-5-59, Div. 1. (Please See 16.80, Same Title). 
24.13 Use - Existing Canvievs 

24.13 Ordinarily existing service should first be tried and shown to 
be deficient in some material respect before grant of additional authority 
can be considered. MC-29886, Sub 123, Dallas & Mavis Fwdg. Co., Inc. 
Ext.—Chicago, Ill., 5-28-59, Div. 1. 


24.13 Not having tested Blythe’s service, these shippers are not in 
position to complain that it is inadequate. MC-114541, Sub 2, Florida 
Frozen Foods Exp. Ltd. Ext.—Meats & Citrus Products, 6-23-59, Div. 1. 


24.13 Although supporting shippers desire to expand convenient serv- 
ice of local carrier with which they are satisfied, this objective cannot be 
achieved at expense of existing authorized carrier whose availability is 
known to shippers, but whose proficiency of service has not been tested by 
them. 

Without showing attempt to use existing services, shippers cannot be 
heard to say that such service is inadequate or unsatisfactory. MC-113903, 
Sub 2, T. L. Freeman & Wm. L. Campbell Ext.—Resin Glues, 5-11-59, Div. 1. 


24.13 Until existing services are reasonably tested and shown to be 
inadequate, condemnation of such services is not justified. MC-111812, 
Sub 59, Midwest Coast Transport, Inc. Ext.—Paper, 5-29-59, Div. 1. 

24.13 In absence of tender of traffic by shippers to existing carriers 
to extent they can provide service, they are not in position to complain with 
respect to inadequacy thereof. MC-114021, Sub 5, Midwest Transfer Co. of 
Til. Ext.—Mont., 5-19-59, Div. 1. 


24.14 Proximity of Carrier Terminals 
24.14 It appears that difficulty is occasioned, at least in part, by fact 


that protestants do not maintain facilities at Lovington, or at any point 
within 100 miles thereof. MC-116887, A. D. Woodward Com. Car. App., 
5-20-59, Div. 1. 


24.15 Enlarged Patron Market 


24.15 While it is true that all of these products have not been shipped 
in past to each state, evidence as a whole is persuasive, in view of nature 
and use of these commodities and present distribution arrangements, that 
nationwide motor carrier authority will be required to meet shipper’s needs 
in future. MC-52657, Sub 535, Arco Auto Carriers, Inc. Ext.—Truck & 
Trailer Bodies & Accessories, 6-8-59, Div. 1. 


24.16 Commercial Competition 


24.16 Trend in area is definitely toward more participation by motor 
carriers in this traffic (cement) and denial of this application would place 
shipper at decided disadvantage. MC-117561, Northern Motor Carriers, Inc. 
Cont. Car. App., 6-26-59, Div. 1. 


24.19 Patronage of Applicant’s Principal or Lessee 


24.19 Although evidence pertaining to transportation of 17 shipments 
of salt performed in applicant’s equipment, while it was under lease to 
S. & C., does not, of itself, establish need for additional service, it is ad- 
missible, inter alia, as evidence pertaining to applicant’s ability to provide 
physical equipment necessary for proposed service. MC-115805, Sub 1, 
Smith’s Int. Cont. Car. App., 6-10-59, Div. 1. 


24.2 Traffic Available 
24.24 Contingently or Speculatively 


24.24 Authority to transport farm machinery from La Plata cannot 
be granted based upon shipper’s speculative future plans to manufacture 
such commodities. MC-117032, Sub 8, Nelson Transport, Inc. Ext.—La 
Plata, Mo., .... M. C. C. , 6-16-59, Div. 1. 
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24.25 New or Increased Traffic 


24.25 In absence of convincing evidence tending to show that 
projected increased traffic available will require service beyond ability of 
existing carriers to perform, Commission cannot premise any grant of 
authority on mere fact that available traffic in area is expected to increase 
in future. MC-112263, Sub 3, Martin Van Lines, Inc. Ext.—12 States, 

, 6-19-59. Div. 1. 


24.25 Although evidence as to tonnage to be shipped from Douro to 
N. Mex. is lacking somewhat in specificity, this deficiency is due to the fact 
that plant at Douro is new and not yet in production. Nevertheless, it is 
apparent that shipper in establishing this plant did so after extensive investi- 
gation and survey of potential business to be obtained in N. Mex.; and fact 
that it is making substantial investment in production facilities to establish 
this as one of its principal shipping centers, points to real need for trans- 
portation service. MC-108461, Sub 71, Whitfield Transp. Inc. Ext.—Duoro, 
Texas, 5-19-59, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Grant of operating authority to epeitennt may not be predicated 
merely upon its showing that opposing carriers’ rates are not acceptable to 
shippers. If rates of protestants are considered by supporting shipper to be 
unreasonable, relief is available under other provisions of Act. MC-29886, 
Sub 123, Dallas & Mavis Fwdg. Co., Inc. Ext.—Chicago, Ill., 5-28-59, Div. 1 


24.30 If at any time shippers are dissatisfied with rates of this carrier, 
relief is available to them under appropriate provisions of Act. 68 M. C. C. 
503. MC-15852, Sub 7, Forbes Trucking Co., Inc. Ext.—Dry Sugar in Bulk, 
6-1-59, Div. 1. 


24.30 It may be fairly concluded that shipper support of this appli- 
cation rests entirely upon desire to obtain lower rates. This is not sufficient 
basis to justify grant of authority to new carrier. If shippers believe that 
rates of presently authorized carriers are unjust or unreasonable, they 
should seek relief in actions against these carriers under appropriate provi- 
sions of Act. MC-117391, E. L. Reddish Cont. Car. App., .... M. C. C. 
6-30-59, Div. 1. 


24.30 Any question as to applicant’s rate structure should be raised 
in appropriate rate proceeding. 68 M. C. C. 199. MC-116200, United Parcel 
Service of N. Y., Inc. Com. Car. App., .... M. C. C. , 6-38-59, Div. 1. 


24.30 Shippers’ dissatisfaction with services of existing common car- 
riers insofar as it relates to their charges is not deemed to be pertinent to 
issues here. MC-73756, Sub 5, Waste Motor Haulage Co. Ext.—Maine, 
5-29-59, Div. 1. 


24.4 Adequacy of Facilities 
24.44 Tank-Truck Equipment 


24.44 Present lack of motor tank-vehicle service together with ship- 
per’s desire to have such service available for prospective customers unable 
to take rail deliveries conveniently, indicate reasonably certain prospect 
that proposed service would be utilized on territorial basis if made so 
available. Granted. MC-111878, Sub 1, Frank Babbitt (now retitled Bab- 
bitt Bros., Inc.) Ext.—27 States, 6-12-59, Div. 1. 

24.46 Special Truck Equipment 

24.46 Applicant’s proposed use of portable crane for unloading does 
not appear to be of such material benefit to shipper, standing alone, as to 
justify introduction of new carrier into field already served in reasonably 


adequate manner by existing carriers. MC-117135, L. A. Zahn Cont. Car. 
App., 5-26-59, Div. 1. 
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24.5 Adequate Amount of Service 
24.51 Emergency of Shipments 


24.51 Rare or emergency situation which may arise for this shipper 
can be readily satisfied by grant of temporary authority as occasion re- 
quires. MC-52862, Sub 5, E. J. Boyle Ext.—Rahn Township, Pa., 

, 5-6-59, Div. 1. 


24.51 While in some instances shippers desire service of more than 
one carrier to enable them to cope with emergencies, such as strikes, such 
situations, if they arise, may effectively be met by temporary authority. 
MC-113094, Sub 7, R. A. Gould, Inc. Ext.—Utah Points, 6-5-59, Div. 1. 


24.51 While emergency demands alone are normally not sufficient 
grounds upon which to predicate grant of authority, Glidden’s experience has 
shown continual need for motor carrier service to Charlotte arising about 
once every six weeks, and this is reasonably consistent and determinable 
demand for supplemental motor carrier service which does not depend upon 
existence of extraordinary circumstances. MC-110420, Sub 194, Quality 
Carriers, Inc. Ext.—Various Bulk Commodities, . » 

Div. 1. 


24.52 Peak Traffic 


24.52 Peak period demands are not sufficient, standing alone, to war- 
rant authority for year-around permanent authority. MC-117666, L. E. 
Gemmill, Jr. Cont. Car. App., 6-19-59, Div. 1. 

24.52 No carrier should be expected to anticipate, acquire, and main- 
tain all equipment which might be required by shippers solely during peak 
seasons or on isolated occasions during entire year in territory served by 


carrier. MC-102567, Sub 70, E. C. Gibbon Ext.—Hamburg, Ark., 6-3-59, 
Div. 1. 


24.53 Railroad 


24.53 Rail service is not adequate for deliveries to those consignees 
which are located off-rail or which have limited storage facilities. MC-116- 
459, Sub 2, Asphalt Haulers Co. Ext.—Chattanooga & Lyles, Tenn., 5-12-59, 
Div. 1. 


24.53 Rail service is not responsive to consignees’ needs, particularly 
with respect to unloading requirements. MC-36144, Sub 5, Law & Ingham 
Transp. Co., Inc. Ext.—Pig Iron, 5-12-59, Div. 1. 


24.53 Shipments are now made by rail to points throughout S. Car., 
but this service is unsatisfactory as expeditious deliveries to job-sites are 
often required and as some customers require L. C. L. quantities. MC-59150, 
Sub 8, Ploof Transfer Co., Inc. Ext.—S. Car., .... M. C. C. , 4-16-59, 
Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Churchill holds authority to provide part of proposed service; 
and as its service has heretofore been untried, it cannot be said to be inade- 
quate. MOC-50132, Sub 48, Central & Southern Truck Lines, Inc. Ext.— 
Feed, 6-23-59, Div. 1. 

24.55 Because there is no way here of assessing scope of ‘‘grand- 
father’ operation of motor carriers which have pending ‘‘grandfather”’ appli- 
cations or evidence relating to their willingness and ability to provide service 
of type proposed, to what extent, if any, their services are or will be avail- 
able to meet reasonable requirements of supporting shipper cannot be 
determined. In circumstances, application should be granted. MOC-117792, 
J. C. Jackson, Jr. & F. J. Nichols Com. Car. App., .... M. C. C. 
4-27-59, Div. 1. 

24.55 Wilson’s service to Martin would be an unduly circuitous opera- 
tion and hence is not adequate. MC-113341, Sub 6, Harold Johnson Ext.— 
LPG., 5-18-59, Div. 1. 


°°” 
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24.55 Circumstances under which compliance order was entered do 
not justify conclusion here that Pioneer’s service is not available to meet 
shippers’ professed needs for motor carrier service. MC-31600, Sub 450, 
P. B. Mutrie Motor Transp., Inc. Ext.—Mich., 7-2-59, Div. 1. 


24.55 Even though opposing motor carriers, except Minnehan, are 
common carriers, it does not follow that they cannot provide supporting 
shipper with service which would meet its reasonable needs as well as that 
proposed by applicant, which seeks authority as contract carrier. MC-117147, 
Starr’s Transp., Inc. Cont. Car. App., 5-27-59, Div. 1. 

24.57 Existence of Contract Carrier Service 

24.57 Those supporting shippers not utilizing services of Emery and 
Fortco are entitled to motor transportation which is not subject to con- 
tingency of negotiation of satisfactory agreement for contract carriage or 
burden of assuming obligations of such relationship. Compare 21 M. C. C. 
214, 215. MOC-15852, Sub 7, Forbes Trucking Co., Inc. Ext.—Dry Sugar, in 
Bulk, 6-1-59, Div. 1. 

24.57 Shipper, which has not utilized this protestant’s service, should 
not be required to enter into contract with such carrier. MC-92983, Sub 
276, Eldon Miller, Inc. Ext.—Export, 5-18-59, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Wheeling will remain as sole motor common carrier within 
scope of application; however, Commission is concerned with quality of 
overall service presently provided rather than number of carriers operating 
between points here involved. MC-102567, Sub 70, E. C. Gibbon Ext.— 
Hamburg, Ark., 6-3-59, Div. 1. 

24.60 Motor carrier service sought by shipper appears to have certain 
advantages over rail service, since these commodities are shipped hot and 
shipment by rail necessitates heating at destination to reliquefy them, 
whereas more expeditious motor carrier service to these destinations does 
not require heating to unload. MC-110420, Sub 194, Quality Carriers, Inc. 
Ext.—Various Bulk Commodities, .... M. C. C. ...., 6-23-59, Div. 1. 


24.60 General complaints of slow service herein are not sufficient to 
indicate inadequate service by existing carriers. MC-115805, Sub 1, Smith’s 
Inc. Cont. Car. App., 6-10-59. Div. 1. 


24.61 Agricultural Products 


24.61 Rail service is not sufficiently flexible to meet shipper’s needs 
for movement of its inbound supplies of feed ingredients in bags or for move- 
ment of small shipments of feed in bags outbound from its plant to con- 
signees who are not located on rail sidings. MC-50132, Sub 48, Central & 
Southern Truck Lines, Inc. Ext.—Feed, 6-23-59, Div. 1. 


24.65 Semi-Processed Material 


24.65 Need for expedited deliveries and for those made directly to 
farms or on multiple delivery basis requires that motor-carrier service be 
made available therefor. MC-101476, Sub 11, H. N. Dahlsten Ext.—Ferti- 
lizer, 5-5-59, Div. 1. 


24.65 Opposing motor carriers are authorized to handle such of ship- 
pers’ commodities as are in bags or other containers, but they may not 
handle commodities in bulk which are becoming increasingly important to 
shippers. MC-117568, Tam Fertilizer Carriers, Inc. Cont. Car. App., 5-11-59, 
Div. 1. 


24.66 Industrial Manufactures 


24.66 In only two instances of allegedly representative 10 shipments 
shown did any protestants, here Brady and Wilson, handle entire movement. 
In those cases, time-in-transit appears to have been six and seven days 
respectively. It cannot be assumed from these selected instances that many 
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existing services offered by protestants from Canton, Hamilton, and Indian- 
apolis origins are inadequate or even that service tendered by Brady and 
Wilson is generally inadequate. MO-111812, Sub 59, Midwest Coast Trans- 
port, Inc. Ext.—Paper, 5-29-59, Div. 1. 


24.66 Shipper needs motor carrier which may make deliveries in both 
Fla. and S. Car. because of nature of its products, gypsum products and 
accessories therefor, their susceptibility to damage from adverse weather 
conditions, and shipper’s need to divert shipments from one consignee to 
another at short notice. MC-59150, Sub 8, Ploof Transfer Co., Inc. Ext.— 
8. Car., .... M.C.C. ...., 4-16-69, Div. 1. 


24.68 Necessaries 


24.68 Although Sternberger has transported furniture for various 
shippers represented herein for many years, only two specific shipments in 
which that carrier failed to provide satisfactory service could be cited. One 
was made approximately three years prior to hearing and is too remote to 
be given any substantial weight in this proceeding, while other was delivered 
to point which is not embraced in instant application. MC-117418, G. E. & 
W. Trucking Co. Com. Car. App., 4-24-59, Div. 1. 


24.68 Use of rail service is substantially less advantageous to ship- 
pers because of delays in obtaining ‘‘damage free’’ cars, excessive time in 
transit, need for storage facilities at destination, and inconvenience in serv- 
ing consignees located at off-rail points. MC-114569, Sub 17, Shaffer Truck- 
ing, Inc. Ext.—Texas, 4-24-59, Div. 1. 


24.7 Single-Line Service 


24.70 Generally 


24.70 Neither preference of consignees for single-line service nor 
possibility that present joint-line arrangements might be discontinued affords 
basis upon which to find need for proposed service. Shippers are not en- 
titled as matter of right to single-line service; and here it fairly appears 
that existing joint-line service for transportation of those of considered com- 
modities which require special equipment is satisfactory. MC-111545, Sub 
29, Home Transp. Co., Inc. Ext.—Fla., 5-28-59, Div. 1. 


24.70 Generally, Commission will not approve broad grants of 
authority encompassing these commodities (fats and oils) and authorizations 
between all points in large area merely for purpose of providing shippers 
with single-carrier service without regard to operations of other existing 
carriers. Nor does evidence warrant such grant of authority herein. 
MC-92983, Sub 276, Eldon Miller, Inc. Ext.—Export, 5-18-59, Div. 1. 


24.70 Convenience of single-line direct service, although it may be 
highly desirable, does not of itself constitute need for another interstate 
motor carrier with authority to serve considered points. It is well recog- 
nized that shippers are not entitled as matter of right to single-line service 
to all points to which they ship, and it is equally evident that mere lack 
thereof does not, in absence of proof of inadequacy of existing joint-line 
service, warrant grant of new operating authority. MC-110698, Sub 99, 
Ryder Tank Line, Inc. Ext.—Fayetteville, N. Car., 5-12-59, Div. 1. 

24.71 Requisite Proof 

24.71 Until available interline service has been fully tested it cannot 
be found to be unsatisfactory. MC-107107, Sub 95, Alterman Transport 
Lines, Inc. Ext.—Glenwood, Iowa, 5-6-59, Div. 1. 

24.71 Although supporting shippers desire proposed single-line service 
and believe that it would be improvement over existing joint-line operations, 
such service cannot be authorized without some showing that established 
carriers are unable or unwilling to render reasonably adequate service to 


shipping public. MC-108185, Sub 20, Dixie Highway Exp., Inc. Ext.—Points 
in Ala., 6-15-59, Div. 1. 
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24.71 Shippers are not entitled to single-line service from and to 
every possible point of origin and destination. Application whose purpose 
primarily is to establish new single-line service, as here, should not be 
granted unless it has been established that there is material inadequacy in 
existing joint-line service which will be eliminated by institution of single- 
line service. MC-106943, Sub 66, Eastern Exp., Inc. Ext.—Montgomery, Pa., 
6-3-59, Div. 1. 


24.71 Shippers necessarily are not entitled to single-line service, and 
this is particularly true here where no showing is made that existing joint- 
line service is in any way inadequate for shipper’s reasonable transportation 
needs. MC-110698, Sub 110, Ryder Tank Line, Inc. Ext.—Franklin, Va., 
6-1-59, Div. 1. 


24.72 Coordination 


24.72 It fairly appears that existing joint-line service adequately 
meets shippers’ reasonable transportation needs and that to extent some 
delays have been experienced, applicant may be presently in position to 
remedy what dissatisfaction exists by conducting more efficient operation 
itself, and by cooperating with connecting carriers to effect more expeditious 
interchange of freight. MC-10173, Sub 3, Annie D. Hayes (Administratrix 
of estate of J. M. Hayes), Ext.—Clarksville-Memphis, Tenn., 5-29-59, Div. 1. 


24.73 Commercial Zone 


24.73 Shipper’s traffic is subjected to delays solely by reason of fact 
that its plant is situated few miles beyond limits of Houston commercial 
zone and hence not within reach of carriers operating between Houston and 
points in Okla. This large shipper should not be subjected to inconvenience 
of having to utilize services of two carriers to have its shipments moved 
from Houston area. MC-8544, Sub 15, Galveston Truck Line Corp. Ext.— 
GH, .«.. GC. , 6-1-59, Commission. 


24.8 Particular Type of Freight Service 


24.81 Small Shipments 


24.81 In determining whether proposed operation is responsive to pub- 
lic need, it is pertinent also to note that it differs considerably from opera- 
tions of existing carriers. Applicant’s service is geared specifically to meet 
needs of shipping public in connection with small package traffic which now 
moves largely in minimum-cost, but inferior, service of parcel post. 
MC-116200, United Parcel Service of N. Y., Inc. Com. Car. App., 

: ; , 6-3-59, Div. 1. 


24.87 Nontransport Accessorial 


24.87 While applicants also provide warehousing service which in- 
cludes certain accessorial features for shippers, such as uncrating and 
inspection, in addition to transportation service, protestants’ inability to 
provide such services is not sufficient grounds upon which to predicate grant 
of operating authority. MO-117418, G. E. & W. Trucking Co. Com. Car. 
App., 4-24-59, Div. 1. 


24.89 Particular Commodities 


24.89 Ample wardrobe service is available for transportation of gar- 
ments on hangers. Applicant has failed to establish that sufficient present 
or potential traffic exists to warrant institution of specialized hanger service 
alone, or that existing carriers are not otherwise providing adequate service 
for shippers or are unwilling or unable to provide type of on-hanger service 
if warranted by volume of traffic involved. MC-50807, Sub 28, Interstate 
Dress Carriers, Inc. Ext.—vVa., .... M. C. C. , 5-5-59, Div. 1. 
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25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 With respect to two unimproved sections of service route in- 
volved here, it appears that applicant can seek permission to operate over 
new U. S. Hwy. 24 between Wamego and Manhattan under deviation rule 
or alternate-route authority to operate over U. S. Hwy. 77 which will enable 
it to bypass unnumbered highways over which it now operates between 
Washington and Omaha. MC-986, Sub 9, Kansas Nebraska Xpress, Inc. Ext. 
—Alternate Route, 5-29-59, Div. 1 


25.00 Since alternate routes over which applicant proposes to operate 
are not shorter but longer than its presently authorized regular-service 
route between points of deviation and return, proposed operations are within 
scope of Commission’s Deviation Rules Revised, 1957. Sec. (c)(8). Com- 
pare 64 M. C. C. 557 and 64 M. C. C. 613. Application dismissed. See 
72M. C. C. 495. MC-118165, Sub 4, Peninsula Truck Lines, Inc.—Alternate 
Route, .... M. C. C. , 6-4-59, Div. 1. 


25.02 Nature & Extent 


25.02 Partial elimination of gateway could result in situation in 
which, in determining applications such as this, Commission would be re- 
quired to consider separately each and every commodity transported and 
point served in determining competitive status of applicant, a most diffi- 
cult administrative task. MC-59292, Sub 12, Maryland Transp. Co. Ext.— 
Specified Commodities, .... M. C. C. , 6-19-59, Div. 1. 


25.07 Requisite Proof 


25.07 In order to justify grant of authority to eliminate gateway 
between two irregular-route territories, it must be shown that as to sub- 
stantially all of commodities involved and area which applicant is author- 
ized to serve through gateway, it is effective competitor. MC-52751, Sub 
14, Ace Lines, Inc. Ext.—Elimination of Gateway, .... M. C. C. 
6-8-59, Div. 1. 


25.07 In order for applicant to obtain requested authority to elimi- 
nate gateway, it must show affirmatively (1) that it is actually transporting 
substantial volume of traffic from and to points involved by operating in 
good faith through gateway point, and in so operating, is effectively and 
efficiently competing with existing carriers, and (2) that elimination of 
gateway would not enable applicant to institute new service or service so 
different from that presently provided as to materially improve its competi- 
tive position to detriment of existing carriers. MC-59292, Sub 12, Maryland 
Transp. Co. Ext.—Specified Commodities, .... M. C. C. ...., 6-19-59, 
Div. 1. 


To Same Effect: 

MC-55811, Sub 37, Craig Trucking, Inc. Ext.—Elimination of Gateways, 
5-6-59, Div. 1. 

MC-112263, Sub 3, Martin Van Lines, Inc. Ext.—12 States, 
an. & ©. , 6-19-59, Div. 1. 

25.07 Although relating almost wholly to applicant’s operations over 
its present alternate route, mileage, tonnage and cost data are patently 
germane to issues in this proceeding, since only traffic that would be affected 


by granting of instant application is that now moving over existing alternate 
route. 


In applications for alternate-route authority, three concurrent tests 
must be met before authority can be granted solely on basis of operating 
economy and efficiency. They are: (1) applicant must presently operate 
between termini to be served under appropriate authority over practicable 
and feasible route, and (2) applicant must be in actual competition with 


es 
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present carriers between affected points, transporting substantial amount of 
traffic over such route, and (3) competitive situation must remain relatively 
unchanged if authority sought is granted. In applying these rules in appli- 
cations such as present proceeding, Commission has consistently taken posi- 
tion that proposed operations must be compared with operations over service 
route. MOC-35320, Sub 50, T. I. M. E. Inc. Ext.—White Sands, N. Mex., 
sees Mie Us Ge + cecy See, Get. 4. 


To Same Effect: (three concurrent tests) 


MC-97699, Sub 6, Barber Transp. Co. Ext.—O’Neill, Neb., .... M. C. C. 
-, 6-15-59, Div. 1. 


MC-78632, Sub 104, Hoover Motor Exp. Co., Inc. Ext.—Alternate Route, 
» Me Se Be 2 cacy Be, Get. i. 


MC-986, Sub 9, Kansas Nebraska Xpress, Inc. Ext.—dAlternate Route, 
5-29-59, Div. 1. 


MC-7746, Sub 89, United Truck Lines, Inc. Ext.—Alternate Route, .. 
M.C.C. ...., 4-24-59, Div. 1. 


25.07 Following three tests must be answered affirmatively, where, 
as here, alternate-route authority is sought solely on basis of operating 
economy and convenience: (1) Is applicant presently operating between 
termini involved over practicable and feasible route under appropriate 
authority; (2) is applicant, operating over such routes, presently competing 
effectively with existing carriers operating between such termini, handling 
substantial volume of traffic; and (3) will competitive situation remain un- 
changed if authority sought is granted? Otherwise, full proof of public 
convenience and necessity is required. 54 M. C. C. 643. In order to 
satisfy first two tests above, applicant usually must show that it has been 
conducting substantial operations over its authorized service routes between 
termini of proposed alternate route. 62 M. C. C. 751. However, in 71 
M. C. C. 93, Commission held that an alternate to an alternate route may 
be granted where it can be shown with assurance that past service could, 
had there been no prior grant of an alternate route, have been performed 
with equal effectiveness competitively over service route, and where com- 
petitive situation would not be materially changed. In such circumstances, 
evidence concerning past operations over either appurtenant service route 
or alternate route has been considered in determining whether particular 
applicant was competitive in involved area. 78 M. C. C. 199, and 77 M. C. C. 
487. MOC-110825, Sub 20, Transcon Lines Ext.—dAlternate Route, 

M. C. C. «22+, S-SIO0, Dev. 1. 


25.08 Granted upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
Eagle Exp. Co., MC-108589, Sub 8, (Tenn.), 5-14-59 
Seaboard Air Line R. Co., MC-86687, Sub 49, Boykins, Va., 4-28-59 


T. I. M. E. Inc., MC-35320, Sub 50, White Sands, N. Mex., .... M. C. C. 
oe ee, 4-29-59 


Transcon Lines, MC-110325, Sub 20, (Ariz.-Calif.), .... M. 
5-27-59 


United Truck Lines, Inc., MC-7746, Sub 89, (Wash.-Idaho), . 
...., 4-24-59. Prior report, 78 M. C. C. 128, reversed. 


25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1: 
Kansas Nebraska Xpress, Inc., MC-986, Sub 9, (Mo.-Neb.), 5-29-59. 


Peninsula Truck Lines, Inc., MC-113165, Sub 4 (Wash.), .... M.C.C....., 
6-4-59. 
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25.1 Present Base Route 
25.10 Generally 


25.10 Only operations which can be considered in determining 
whether applicant has made showing sufficient to justify elimination of 
gateway are those actually performed by it within scope of its authority. 
MC-52751, Sub 14, Ace Lines, Inc. Ext.—Elimination of Gateway, ‘ 

, 6-8-59, Div. 1. 


25.10 In 62 M. C. C. 751, denial of authority to operate over a second 
alternate route which was less distant than existing alternate route was 
predicated upon lack of substantial operations over service route. However, 
in 69 M. C. C. 205 and 71 M. C. C. 93, showing that previously granted 
alternate route did not materially shorten or improve upon service route 
and that past operations relied upon as proof of competitive status could 
have been as readily conducted over service route without any loss of 
traffic or diminution of applicant’s competitive position was deemed suf- 
ficient to justify granting of alternate to an alternate route, despite absence 
of proof of existing operations over service route. See also 78 M. C. C. 639. 
MC-78632, Sub 104, Hoover Motor Exp. Co., Inc. Ext.—Alternate Route, 
ree = , 7-1-59, Div. 1. 


25.13 Present Restrictions 


25.13 Inasmuch as routes sought herein are really an offshoot of 
Norlina-Portsmouth route, there is really no good reason to include in 
grant of authority herein any but those restrictions applicable to main 
route; and to extent that applicant is able to render substituted motor-for- 
rail service on main route, it should be authorized to do same on proposed 
routes. MC-86687, Sub 49, Seaboard Air Line R. Co. Ext.—Boykins, Va., 
4-28-59, Div. 1. 


25.4 Improved or New Service 


25.40 Generally 


25.40 Based on estimated road speed of 35 miles per hour, appli- 
cant’s transit time over proposed route would be about 4.2 hours. Grant 
of authority sought would thus allow applicant to reduce its operating time 
by 2.8 hours, or 40 percent. This would permit applicant to institute new 
service. MC-78632, Sub 104, Hoover Motor Exp. Co., Inc. Ext.—Alternate 
eowte, .... » te Ee , 7-1-59, Div. 1. 


25.40 Considering long distances involved, Oakland, Calif. to Okla- 
homa City, mileage and time savings of 86 miles and 2 hours and 21 minutes, 
respectively, would not create new service and change existing competitive 
situation. MC-110825, Sub 20, Transcon Lines Ext.—dAlternate Route, ... 
M. C. , 5-27-59, Div. 1. 


25.41 Length of Route 


25.41 Elimination of gateways “B’” and “C’” would result in sub- 
stantial mileage savings (as much as 36 per cent between St. Louis and 
Terre Haute,) and such mileage savings as will be effected must be consid- 
ered in determining whether new service will result from grant of authority 
herein. MO-55811, Sub 87, Craig Trucking, Inc. Ext.—Elimination of 
Gateways, 5-6-59, Div. 1. 


25.43 Character of Service 


25.43 Applicant would not be able to render service by use of pro- 
posed routes materially different from that which it presently can perform 
for shipping public over its existing routes, if called upon to do so. Alter- 
nate-route authority herein sought will therefore be granted. MOC-7746, 
Sub 89, United Truck Lines, Inc. Ext.—Alternate Route, ... . &. 

4-24-59, Div. 1. 
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25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Application cannot be granted on alternate-route theory, be- 
cause improvements in applicant’s service between southern Idaho and Calif. 
points implicit in proposals herein would change competitive picture to such 
degree as to imperil protestants’ current traffic and ability to continue 
rendering service to and from relatively sparsely settled and widespread 
area of southern Idaho. MC-730, Sub 107, Pacific Intermountain Exp. Co. 
Ext.—Twin Falls, Idaho, .... M. C. C. ...., 4-24-59, Div. 1. 


25.51 Present Competitive Ability 


25.51 It appears that, on annual basis, volume of traffic transported 
from Birmingham to Chattanooga by applicant and Central is about two 
million and 39 million pounds, respectively. In reverse direction, Central 
transports about 45 million pounds, while applicant handled somewhat less 
than it did northbound. Although applicant transports large volume of traffic 
between involved points, when compared to volume available and trans- 
ported by Central, applicant cannot be considered substantial competitor. 
MC-78632, Sub 104, Hoover Motor Exp. Co., Inc. Ext.—dAlternate Route, 
coon Bee Wes EK. ib ccag SOR ete Ee 


25.51 In absence of more definite showing as to what portion of this 
tonnage is moving between these points over its service route in direct com- 
petition with existing carriers, it cannot be concluded that grant of authority 
here sought will not materially improve applicant’s competitive position, 
particularly, where, as here, saving of three hours in operating time will 
result from operation over proposed route. MOC-986, Sub 9, Kansas Nebraska 
Xpress, Inc. Ext.—Alternate Route, 5-29-59, Div. 1. 


25.51 Carrier, authorized to transport wide variety of items, cannot 
be said to be competing effectively with other carriers holding similar 
authority when its operations are limited almost entirely to transportation 
of T. L. shipments of specific class of commodities on behalf of single indus- 
try—in this instance, smelting industry. Furthermore, singling out specific 
commodities for purpose of authorizing elimination of gateway would not 
be in best interest of public generally. MC-59292, Sub 12, Maryland Transp. 
Co. Ext.—Specified Commodities, .... M. C. C. ...., 6-19-59, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 Imposition of prior or subsequent rail movement restriction 
would in large part defeat purpose of instant application. Findings, how- 
ever, will set forth three of same conditions as applicable to Norlina-Ports- 
mouth route and, in order to avoid any future misunderstanding, will include 
condition making restrictions in Norlina-Portsmouth route applicable to 
grant of authority herein. MC-86687, Sub 49, Seaboard Air Line R. Co. Ext. 
—Boykins, Va., 4-28-59, Div. 1. 


26. Preservation of Sound Transportation Conditions 
26.0 Generally 


26.01 Duplication 


26.01 Best interest of public as a whole is not served by establish- 
ment of duplicative services, which, although providing small measure of 
additional convenience to some, endanger efficiency of existing carriers to 
detriment of majority. MC-1168538, Greenville Bus Co. Com. Car. App., 
ssc Me Ge Bee saecg OE Be A. 
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26.4 Promote Operating Economy 


26.40 Generally 


26.40 There are number of small manufacturers and processors now 
purchasing sugar in bags who would be willing to equip themselves to re- 
ceive bulk shipments, with their lower packaging and handling costs, if 
assured of adequate transportation; and Commission decision herein must 
largely be based upon future transportation needs of shippers desiring op- 
portunity to utilize modern and more economical methods of transportation. 
MOC-15852, Sub 7, Forbes Trucking Co., Inc. Ext.—Dry Sugar, in Bulk, 
6-1-59, Div. 1. 


26.40 Proposed extension is only about 11 miles in length, but it is 
clear that this additional operation will enhance efficiency of Public Service’s 
operations, and provide communities involved with complete service. 
MC-3647, Sub 237, Public Service Coordinated Transport Ext.—Manville, 
N. J., 5-27-59, Div. 1. 


26.43 Balance Traffic 


26.43 Applicant’s desire for backhaul is not sufficient reason for 
authorizing service here contemplated. MC-73756, Sub 6, Waste Motor Haul- 
age Co. Ext.—Maine, 5-29-59, Div. 1. 


26.5 Improve Operations 
26.50 Generally 


26.50 One competitive carrier has no vested right in continuation by 
another of inefficient method of operation, and it is neither policy of Con- 
gress nor proper function of Commission to retard any form of progress in 
transportation which will serve public interest. 28 M. C. C. 5. MC-1056382, 
Central of Georgia Motor Transport Co.—Modification of Key-Point Restric- 
tions, .... M. C. C. ...., 6-29-59, Div. 1. 


26.50 Continuation and improvement of applicant’s existing service 
are important factors to be considered in determining public convenience and 
necessity. MC-28322, Sub 8, Salt Lake-Kaneb Freight Lines, Inc. Ext.— 
Glen Canyon Dam Site, 6-12-59, Div. 1. 


26.6 Competition 
26.60 Generally 


26.60 Establishment of proposed special operations service would en- 
able applicant to provide effective and reasonable competition in public 
interest in territory under consideration. MC-39211, Sub 7, Ohio Bus Line 
Co. Ext.—Special Operations, 5-8-59, Div. 1. 


26.61 Increased 


26.61 Since applicant already is competitor of protestants for T. L. 
traffic between Portland and Wash. points, extension of its service to include 
L. T. L. traffic would make it full-fledged competitor between these points. 
This extension of service is desirable in public interest as means of providing 
adequate service particularly in isolated area where no competition for 
L. T. L. traffic presently exists. MC-2512, Sub 25, Wilson Transfer, Inc. 
Ext.—Removal of Restriction, .... M. C. C. ...., 4-29-59, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Sec. 209(b) of Act, as amended, requires Commission, in deter- 
mining whether application for contract carrier authority should be granted, 
to consider, among other things, effect of such grant on protestants. MC- 
117147, Starr’s Transp., Inc. Cont. Car. App., 5-27-59, Div. 1. 

26.70 Many of motor carriers opposing application failed to show ex- 
tent, if any, to which they are participating in transportation of small pack- 
ages. Obviously there is no basis for conclusion that operations of such 
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carriers would be impaired by grant of authority herein. MC-116200, 
United Parcel Service of N. Y., Inc. Com. Car. App., .... 
6-3-59, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 In administration of part II of Act, it has been regarded sound 
regulatory policy that existing carriers be given opportunity to demonstrate 
their ability to provide proposed service before grant of additional authority 
will be made. MC-112321, Sub 1, R. E. & F. L. Cagle Ext.—Calif. & Utah, 
6-16-59, Div. 1. 


26.71 In order to foster sound transportation system, existing car- 
riers should normally be accorded right to transport all of traffic which they 
can adequately, efficiently, and economically handle in territory served by 
them. MC-108589, Sub 8, Eagle Exp. Co. Ext.—Alternate Routes, 5-14-59, 
Div. 1. 

26.71 In absence of some definite showing of essential deficiency in 
available services, existing carriers should normally be accorded right to 
transport all authorized traffic which they can adequately, efficiently, and 
economically handle before new competing service is authorized. MOC-113- 
908, Sub 2, T. L. Freeman & Wm. I. Campbell Ext.—Resin Glues, 5-11-59, 
Div. 1. 


26.71 Opposing motor carrier should be given opportunity to trans- 
port available traffic; and unless it is established that its services are not 
reasonably adequate, no new carrier should be placed in field. MC-102567, 
Sub 70, E. C. Gibbon Ext.—Hamburg, Ark., 6-3-59, Div. 1. 

26.71 Existing carriers normally have right to transport in their re- 
spective territories all of traffic they can handle adequately, efficiently, and 
economically without added competition of new operation. MC-113094, 
Sub 7, R. A. Gould, Inc. Ext.—Utah Points, 6-5-59, Div. 1. 


26.71 Consideration of criteria enunciated in sec. 209(b) as well as 
other factors which must be considered in determining whether proposed 
contract carrier operation is in public interest and consistent with National 
Transportation Policy convinces that sound economic regulation of motor 
transportation requires adherence to established principle that existing car- 
riers should normally be afforded opportunity to transport traffic that they 
can handle adequately, efficiently, and economically in territories they serve 
before additional service is authorized. MC-117611, House Haulers, Inc. 
Cont. Car. App., 6-1-59, Div. 1. 


26.71 Existing Carriers are entitled to demonstrate their ability to 
transport all available traffic before Commission will authorize new, com- 
petitive service. MC-114021, Sub 5, Midwest Transfer Co. of Ill. Ext.— 
Mont., 5-19-59, Div. 1. 


26.71 Existing motor carriers are entitled to all traffic they can handle 
efficiently and economically within their authorized territories before new 
competing motor-carrier service may be authorized, unless it is established 
that such existing carriers are unwilling or unable to meet reasonable needs 
of shipping public. MC-92983, Sub 276, Eldon Miller, Inc, Ext.—Export, 
5-18-59, Div. 1. 


26.71 Existing carriers are entitled to traffic in territory they serve 
before authorizing new carriers to enter field. MC-2754, Sub 9, Neuendorf 
Transp. Co. Ext.—Silos, 5-12-59, Div. 1. 


26.71 Protestants should be afforded opportunity to demonstrate 
calibre of their services before competing operation is authorized. MC-115- 
116, Sub 1, Suburban Transit Corp. Ext.—Special Operations, .... M. C. C. 
...+, 5-56-59, Div. 1. 


26.71 In economic regulation of motor transportatior through grants 
of operating authority, long established principle that existing carriers 
normally should be accorded opportunity to transport all available traffic 
that they can handle adequately, efficiently, and economically in territories 
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they serve before competitive service Is authorized is sound doctrine, 
whether application be for contract or common carrier authority. MC- 
104801, Sub 9, Elmer Vitalis Ext.—Liquid Sugar from Grimes, Iowa, . 
M. C. C. , 6-19-59, Div. 1. 

To Same Effect: 


MC-73756, Sub 6, Waste Motor Haulage Co. Ext.—Maine, 5-29-59, 
Div. 1. 


26.73 Motor Bus Carriers 


26.73 Incidental benefit to Allegan cannot justify grant of authority 
in situation where substantial volume of traffic would be diverted from pro- 
testing carriers which cannot afford loss and where there is complete absence 
of evidence of inadequacy of existing interstate transportation facilities. 
MC-41257, Sub 4, North Star Line, Inc. Ext.—Grand Rapids & Allegan, 
Mich., .... M. C. C. , 5-27-59, Div. 1. 


26.73 Since existing common carriers have not served supporting 
organizations and apparently cannot be used by these groups, and since ap- 
plicant proposes extremely limited service not available to public in general, 
granting of this authority should not adversely affect operations of existing 
carriers to any material extent. MO-117134, Shepherd Bus Service, Inc. 
Cont. Car. App., .... M. C. C. , 6-24-59, Div. 1. 


26.73 Revenue which regular-route carriers derive from their charter 
operations constitutes important part of their total revenues. Holders of 
such charter authority should not be subjected to added competition of 
carrier offering all-expense trips at per capita charge without clear showing 
that there presently is substantial demand for that service. MO-115116, 
Sub 1, Suburban Transit Corp. Ext.—Special Operations, . . : 

5-5-59, Div. 1. 


26.73 It is not perceived to be Commission’s function to deny in whole 
or in part property application simply because traffic could possibly be moved 
to some extent by bus operators in operation necessarily subservient to move- 
ment of passengers. MC-116200, United Parcel Service of N. Y., Inc. Com. 
Car. App., .... M. C. C. , 6-83-59, Div. 1. 

26.74 Motor Truck Carriers 


26.74 To authorize proposed operations would in all likelihood result 
in diversion from protestants of some of their existing traffic and seriously 
impair their ability to maintain their present service in territory. MC- 
113094, Sub 7, R. A. Gould, Inc. Ext.—Utah Points, 6-5-59, Div. 1. 


26.74 As of now protestant would not be materially adversely affected 
by grant of authority herein because it presently holds no authority to per- 
form proposed service. MC-116045, Sub 6, Neuman Transit Co., Inc. Ext.— 
Riverton, Wyo., .... M. C. C. , 5-25-59, Div. 1. 

26.74 Authorization of new carrier to transport traffic which common 
carrier protestant can efficiently handle would have adverse effect upon 
service of that protestant. MC-117391, E. L. Reddish Cont. Car. App., 
rere me A , 6-30-59, Div. 1. 

26.75 Water Carriers 


26.75 States Marine appears to be ready, willing, and able to handle 
considered lumber traffic to New Haven and, on this record, it is not in 
furtherance of National Transportation Policy to subject that carrier to 
competition of new service. W-306, Sub 1, Calmar SS Corp. Ext.—New 
Haven, Comn., ....I.C. C. , 6-22-59, Div. 1. 

26.76 Rail Carriers 


26.76 Supporting shippers should have available advantages which 
motor carrier service offers, despite fact that grant of authority herein will 
undoubtedly result in diversion of traffic from rail protestants. Resulting 
benefit to these shippers and to public generally must be given preference 
herein to fact that such diversion will occur. MC-117588, Schwerman 
Trucking Co. of N. Y., Inc. Cont. Car. App., .... M. C. C. , 6-24-59, 
Div. 1. 
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26.76 Proposed operation, which will be substantial improvement 
over that available from Railway Exp. Agency, should not be withheld from 
public because of latter’s fear that it will lose some traffic. MC-116200, 
United Parcel Service of N. Y., Inc. Com. Car. App., .... M. C. C. ...., 
6-3-59, Div. 1. 

26.79 Lack of Carrier Protestants 


26.79 In light of obvious need for motor carrier service, of lack of 
motor carrier opposition, and of belief that no traffic will be diverted from 
rail protestants, need has been established for proposed service. MC-117803, 
R. E. Labertew Com. Car. App., 5-5-59, Div. 1. 


26.79 Lack of opposition by other carriers does not relieve applicant 
of its burden of showing that specific need for service exists. MC-92983, 
Sub 322, Eldon Miller, Inc. Ext.—Calvert City, Ky., 5-18-59, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


California, A. & S. F. Ry. Co.—Construction—Point Isabel, Calif., F. D. 
20502, 5-6-59. 


Weatherford, M. W. & N. Ry. Co.—Acquisition & Trackage Rights—Weather- 
ford, Texas, F. D. 20558, 6-30-59. 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Ohio Bus Line Co., MC-39211, Sub 7, Special Operations, 5-8-59. 


Public Service Coordinated Transport, MC-3647, Sub 237, Manville, N. J., 
5-27-59. 


Shepherd Bus Service, Inc., MC-117134, Cont. Car. App., .. 
6-24-59. 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Greenville Bus Co., MC-116853, Com. Car. App., .... M.C.C. ...., 4-24-59. 


North Star Line, Inc., MC-41257, Sub 4, Grand Rapids & Allegan, Mich., 
woae Be Sc. oc 00g OTe 


Suburban Transit Corp., MC-115116, Sub 2, Manville, N. J., 5-27-59 (em- 
braced in MC-3647, Sub 237). 


Special Operations, Sub 1, .... M. C. C. ...., 5-5-59. 
Union Transp. Co., MC-116780, Migrant Workers, 5-29-59. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 
Anglemier, Robert, MC-15754, Sub 5, Binghamton, N. Y., 6-12-59. 
Antrim Transp. Co., Inc., MC-106433, Sub 2, Natick, Mass., .... M. C. C. 
...., 4-29-59. Prior report, 11-3-58, affirmed. 


Arco Auto Carriers, Inc., MC-52657, Sub 535, Truck & Trailer Bodies & 
Accessories, 6-8-59. 
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27.31 Granted (Continued) 
Asphalt Haulers Co., MC-116459, Sub 2, Chattanooga & Lyles, Tenn., 5-12-59. 


Babbitt, Frank, (now retitled Babbitt Bros., Inc.), MC-111878, Sub 1, 
27 states, 6-12-59. 

Bell Transp. Co., Inc., MC-117547, Sub 1, Com. Car. App., .... M. C. C. 
..+-, 6-9-59. 

Boyle, E. J., MC-52862, Sub 5, Rahn Township, Pa., . 
5-6-59. Prior report, 11-5-58, modified. 


Buckingham Transp., Inc., MC-103435, Sub 74, Com. Car. App., 
M. C. C. , 6-9-59, Commission (embraced in MC-F-6221). 


Bulk Motor Transport, Inc., MC-115757, Sub 8, Baltimore, 6-16-59. 
Bulk Transport, Inc., MC-117439, Com. Car. App., 6-15-59. 


Clark Tank Lines Co., MC-115523, Sub 20, Road Oil, 
5-28-59. Prior report, 9-24-58, modified. 


Commercial Oil Transport, MC-112020, Sub 52, Sugar, 5-28-59. 
Consolidated Freightways, Inc., MC-42487, Sub 376, Lignin Liquor, 6-22-59. 


Craig Trucking, Inc., MC-55811, Sub 37, Elimination of Gateways (Mo.-Ohio- 
Ind.), 5-6-59. 

Daily Motor Exp., Inc., MC-28439, Sub 85 (now renumbered MC-117574, 
Sub 30, and retitled Daily Exp., Inc.), 13 States & D. C., 5-26-59. 
Florida Frozen Foods Exp. Ltd., MC-114541, Sub 2, Meats & Citrus Products, 

6-23-59. 
Forbes Trucking Co., Inc., MC-15852, Sub 7, Dry Sugar, in Bulk, 6-1-59. 
Galveston Truck Line Corp., MC-8544, Sub 15, Okla., 

6-1-59, Commission. 


Hearin Tank Lines, Inc., MC-112497, Sub 115, Ascension Parish, La., 
M. C. C. 6-29-59. 


Texas, Sub 127, 
Henrikson, F. A., MC-58035, Sub 4, Gypsum & Gypsum Products, 5-5-59. 
Herr, B. H., MC-105461, Sub 14, Oxford County, Maine, 6-19-59. 
—— act Inc., MC-117415, Com. Car. App., . 
Home Transp. Co., Inc., MC-111545, Sub 29, Fla., 5-28-59. 
Machinery, Sub 18, 
4 States, Sub 20, , 6-5-59 (embraced in Sub 18). 
Illinois Central R. Co., MC- 36779, ‘Sub 19, New Orleans & Baton Rouge, La., 
M. C. C. , 6-29-59. 
Jechoen, ie. oh tg F. J. Nichols, MC-117792, Com. Car. App. .... M. C. C. 
Johnsen, ome MC-113341, Sub 6, LPG, 5-18-59. 
Jones Truck Lines, Inc., MC-111231, Sub 32, Regular Routes (Tenn.-Miss.), 
Sere ee , 5-26-59, Div. 4 (embraced in MC-F-6739). 


Labertew, R. E., MC-117803, Com. Car. App., 5-5-59. 

La Salle Freight Co., MC-96950, Sub 1, Com. Car. App., 6-15-59. 

Law & Ingham Transp. Co., MC-36144, Sub 5, Pig Iron, 5-12-59. 

Loomis & Sons, MC-136, Sub 1, Neb., 6-2-59. 

Mason & Dixon Tank Lines, Inc., MC-61403, Sub 34, Kanawha & Putnam 
Counties, W. Va., 6-12-59. 

Matlack, — > B., MC-107403, Sub 270, Nitrous Oxide, .... M. C. C. 
‘ , 5-6-59. 

McCormack Trucking Co., Inc., T. I., MC-52458, Sub 143, Dry Sugar, in Bulk, 
6-1-59 (embraced in MC-15852, Sub 7). 
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7.81 Granted (Continued) 


Miller, Eldon, Inc., MC-92983, Sub 314, Acids & Chemicals, in Bulk, 5-29-59 
(embraced in Sub 319). 


Alcoholic Beverages, Sub 289, .... M. C. C. , 6-19-59. (Prior 
report, 12-12-58, modified). 

Calvert City, Ky., Sub 322, 5-18-59. 

Canandaigua, N. Y., Sub 319, 5-29-59. 

Export, Sub 276, 5-18-59. 

Fats & Oils, in Bulk, Sub 323, 5-29-59 (embraced in Sub 319). 


Mutrie Motor Transp., Inc., P. B., MC-31600, Sub 452, Shortening, 7-2-59 
(embraced in Sub 450). 


Nebraska Short Line Carriers, Inc., MC-116067, Com. Car. App., 
M. C. C. 6-1-59, Commission. 


Neuman Transit Co., Inc., MC-116045, Sub 6, Riverton, Wyo., .... M. C. C. 
, 5-25-59. Prior report, 12- 19- 58, reversed. 

Ploof Treasier Co., Inc., MC-59150, Sub 8, S. Car., .... M. C. C. 
4-16-59. Prior report, 11-26-58 reversed. 

Quality Carriers, Inc., MC-110420, Sub 194, Various Bulk Commodities, 
ere , 6-23-59. 

Refrigerated Transport Co., Inc., MC-107515, Sub 296, Chambersburg, Pa., 
5-6-59. 

Robertson Tank Lines, Inc., MC-116077, Sub 47, Liquid Sulphur, 
M. C. C. , 5-6-59. 

Ryder Tank Line, Inc., MC-110698, Sub 106, Kanawha & Putnam Counties, 
W. Va., 6-12-59 (embraced in MC-61403, Sub 34). 


Salt Lake-Kanab Freight Lines, Inc. MC-28322, Sub 8, Glen Canyon Dam 
Site (Ariz.), 6-12-59. 


Santa Fe Trail Transp. Co., MC-30605, Sub 91, Ariz.-Calif., .... M. C. C. 
eee, t-A-69, Div. 4 (embraced in MC-F-6457). 
Seaboard Air Line R. Co., MC-86687, Sub 49, Boykins, Va., 4-28-59. 
Shaffer Trucking, Inc., MC-114569, Sub 17, Texas, 4-24-59. 
ee — & Ray, MC-117375, Com. Car. App., .... 
-30-59. 
Skjonsby, C. J., & Orville Heglie, MC-117537, Com. Car. App., 6-22-59. 
Stafford, Jack, MC-117370, Com. Car. App., 6-19-59. 
Sykes Transport Co., MC-117109, Sub 3, Pipe, .... 
United Parcel Service of N. Y., Inc., MC-116200, Com. Car. App., 
M. C. C. , 6-38-59. 
Walker Hauling Co., Inc., MC-103051, Sub 57, Lime, 6-5-59. 


Western Auto Transports, Inc., MC-8681, Sub 68, Trucks bet. Colo. & N. Mex., 
er | 6-29-59. 


Whitfield Transp., Inc., MC- 108461, Sub 71, Douro, Texas, 5-19-59. 

Widenhouse, Inc., A. C., MC-117577, Sub 3, Com. Car. App., 5-5-59. 

Wieger, G. C., MC-117029, Cont. Car. App., .... M. C. C. , 6-19-59. 

Wilson, ~~, R. B. ‘‘Dick,’’ MC-9895, Sub 97, Glen Canyon Dam Site (Ariz.), 

. M. C. C. , 5-25-59. Prior report, 78 M. C. C. 541, modified. 

Wilson ‘nok Inc., MC- 2512, Sub 25, Removal of Restriction, 
x... C. , 4-29-59. 

Woodward, A. D., MC-116887, Com. Car. App., 5-20-59. 

Younger Bros., Inc., MC-531, Sub 84, Bishop & Port Arthur, Texas, .... 
M. C. C. , Commission, 5-4-59. Prior report, 9-5-58, modified. 
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27.32 Denied 


27.32 Application by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 


Abramson, H. D. & D. M., MC-114781, Sub 3, Karns City, Pa., 5-5-59. 


Ace Lines, Inc., MC-52751, Sub 14, Elimination of Gateway (S. Dak.-IIl.- 
Iowa-Minn.), .... M. C. C. , 6-8-59. 


Alterman Transport Lines, Inc., MC-107107, Sub 95, Glenwood, Iowa, 5-6-59. 


Archie’s Motor Freight, Inc., MC-116008, Sub 12, Com. Car. App., 6-19-59, 
Div. 4 (embraced in MC-F-6820). 

—- — Corp., MC-116695, Cont. Car. App., .... M.C.C. ...., 

Tubing, Sub 1, .... M. C. C. ...., 6-24-59 (embraced in MC- 
116695). 

Arizona Sales Co., MC-117642, Sub 1, Chemical Fertilizers in Bags, 6-5-59. 

Arkansas Califcrnia Exp., Inc., MC-117209, Sub 2, Com. Car. App., 
M. C. C. , 5-20-59. 

Automobile Transport Co. of Calif., MC-84528, Sub 12, Repossessed Auto- 
mobiles, 5-12-59. 

—_— — Co., MC-97699, Sub 6, O’Neill, Neb., .... M. C. C. ...., 
-15-59. 

Barrett, J. C., MC-116073, Com. Car. App., .... M. C. C. ...., 6-15-59. 
Prior report, 71 M. C. C. 783. 

Bauman, Jr., A. W., MC-83610, Sub 5, Coal, 

Blythe, J. M., MC-115322, Sub 11, Food Products from Mass., 6-5-59. 


C & H Transp. Co., Inc., MC-83539, Sub 24, Ariz., 4-24-59 (embraced in 
MC-19564, Sub 54). 


Cox & Son, Inc., J. L., MC-109346, Sub 4, Pipe, 4-29-59 (embraced in 
MC-704, Sub 20). 


Dallas & Mavis Fwdg. Co., Inc., MC-29886, Sub 123, Chicago, Ill., 5-28-59. 
Davidson Bros., MC-117384, Com. Car. App 6-10-59. 
Dayton Transport Corp., MC-115268, Sub 2, Iron & Steel Articles, 
~~ & ©. , 6-1- 59. Prior report, 12-31-58, reversed. 
Dealers Transit, Ine., MC-4405, Sub 316, West Plains, Mo., .... M. C. C. 
‘ , 5-29-59. 
Dixie Highway Exp., Inc., MC-108185, Sub 20, Points in Ala., 6-15-59. 


Dunn Bros., Inc., MC-19416, Sub 9, Pipe, 4-29-59 (embraced in MC-704, 
Sub 20). 


Eastern Exp., » MC-1069438, Sub 66, Montgomery, Pa., 6-3-59. 
Freeman, T. . ‘& Wm. L. Campbell, MC-113903, Sub 2, Resin Glues, 
5-11-59. 
Frozen Food Exp., MC-108207, Sub 59, Agricultural Commodities, 
M. C. C. , 6-19-59. 
G. E. & W. Trucking Co., MC-117418, Com. Car. App., 4-24-59. 
Gibbon, E. C., MC-102567, Sub 70, Hamburg, Ark., 6-3-59. 
Gould, Inc., R. A., MC-113094, Sub 7, Utah Points, 6-5-59. 
Hadder Trucking Co., a MC-111961, Sub 3, Commodities in Brine, 
M. C. C. 9 


Hayes, Annie D., haan of estate of J. M. Hayes), MC-10173, 
Sub 3, Clarksville-Memphis, Tenn., 5-29-59. 


Hearin Tank Lines, Inc., MC-112497, Sub 121, Petroleum Wax, .... M.C.C. 
s , 6-29-59 (embraced in Sub 115). 

Herr, B. H., MC-105461, Sub 13, Antifreeze, 5-6-59. 

Home Transp. Co., Inc., MC-111545, Sub 30, Cedartown, Ga., 6-15-59. 
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27.32 Denied (Continued) 


Hoover Motor Exp. Co., Inc., MC-78632, Sub 104, Alternate Route (Ala.- 
FORE. +<0s Ee Cc. C. , 7-1-59. 


Interstate Dress Carriers, Inc., MC-50307, Sub 23, Va., .... 
5-5-59. 

Jones, Benny, MC-117646, Com. Car. App., 4-24-59. 

Jones Trucking Co., Inc., L. C., MC-19564, Sub 54, Ariz., 4-24-59. 


Jeffries Truck Line, Inc., H. J.. MC-113459, Sub 12, Ariz., 4-24-59 (embraced 
in MC-19564, Sub 54). 


Martin Van Lines, Inc., MC-112263, Sub 3, 12 States, ... 
6-19-59. 


Maryland Transp. Co., MC-59292, Sub 12, Specified Commodities, 
M. C. C. , 6- 19-59. 

Midwest Coast Transport, Inc., MC-111812, Sub 59, Paper, 5-29-59. 

Midwest Transfer Co. of Ill., MC-114021, Sub 5, Mont., 5-19-59. 


Miller, Inc., Eldon, MC-92983, Sub 299, Calif., .... M.C.C. ...., 6-12-59. 
Prior report, 12-22-58, reversed. 


Colo., Sub 327, 4-15-59. 
Guttenberg, Iowa, Sub 312, 5-18-59 (embraced in Sub 322). 
Moyer, P. K., MC-105789, Sub 2, Com. Car. App., .... M. C. C. , 6-30-59. 
Murphy ea Co., MC-108549, Sub 4, Binder & Baler Twine & Wire, 
M. C. C. , 6-3-59. 
Mutrie Motor Transp., Ine., P. B., MC-31600, Sub 450, Mich., 7-2-59. 
Sunbury, Pa., Sub 454, .... M. C. C. , 6-16-59. 
Nebraska Short Line Carriers, Inc., MC-116067, Sub 2, 32 States, 
=. ©. , 6-1-59, Commission (embraced in MC-116067). 


Nelson Transport, Inc., MC-117032, Sub 3, La Plata, Mo., .... M. C. C. 


-16- 


Neuendorf Transp. Co., MC-2754, Sub 9, Silos, 5-12-59. 

Pacific Intermountain Exp. Co., MC-730, Sub 107, Twin Falls, Idaho, 
M. C. C. , 4-24-59. 

Parkhill Truck Co., MC-106497, Sub 11, Pipe, 4-29-59 (embraced in 
MC-704, Sub 20). 


Pioneer Freight, Inc., MC-99230, Sub 4, Ft. Smith, Ark., 
6-19-59. 


Pitts, Walter, MC-110486, Sub 9, Miss. & La., 
Commission. 


Russo, A. D., MC-117199, Cont. Car. App., 5-5-59. 
Ryder Tank Line, Inc., MC-110698, Sub 99, Fayetteville, N. Car., 5-12-59. 
Franklin, Va., Sub 110, 6-1-59. 


Southern Tank Lines, Inc., MC-109637, Sub 84, Butler County, Ohio, 
M. C. C. , 6-25-59. 


Stone, Van, MC-103066, Sub 12, Ariz., 4-24-59 (embraced in MC-19564, 
Sub 54). 


Subler Transfer, Inc., MC-109385, Sub 17, Zanesville, Ohio, 6-11-59. 


Watson Bros. Transp. Co., Inc., MC-70451, Sub 206, Missile Sites near 
Cheyenne, Wyo., .... M. C. C. , 5-6-59 


Willett, J. O., (now retitled J. O. (Red) Willett Pipe Line Stringing Corp.), 
MC-704, Sub 20, Pipe, 4-29-59. 
Wright Motor Lines, Inc., MC-114364, Sub 39, Palestine, Texas, 6-11-59. 








I. C. C. PRACTITIONERS’ JOURNAL 





27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 

Extended Operations Granted by Div. 1, unless otherwise stated: 

Central & Southern Truck Lines, Inc., MC-50132, Sub 49, Wood Products, 
6-16-59. 

Feed, Sub 48, 6-23-59. 

Chemical Tank Lines, Inc., MC-117507, Cont. Car. App., .... M.C.C....., 
6-22-59. 

Crosby, N. H., MC-117408, Cont. Car. App., 6-24-59. 

Dahlsten, H. N., MC-101476, Sub 11, Fertilizer, 5-5-59. 

Lapansee, J. A. and E. N., MC-117185, Cont. Car. App., .... M.C.C....., 
6-8-59. 

Matlack, Inc., E. B., MC-117637, Cont. Car. App., .... M. C. C. ...., 
6-19-59. 

Michigan Transp. Co., MC-52978, Sub 16, Western Pa., 6-4-59 (embraces 
Sub 17, Monroe County, Mich., formerly MC-85934, Sub 5; and Sub 18, 
L’Anse, Mich., formerly MC-85934, Sub 6). 

Midwest Transfer Co. of Ill, MC-107640, Sub 34, Building Materials, ... 
nm. & ©: . , 5-6-59, Commission. Prior report, 7-14-58, modified. 

Northern Motor Carriers, Inc., MC-117561, Cont. Car. App., 6-26-59. 


Nuzzi, J. P., MC-110263, Sub 21, Indianapolis, Ind., .... M. C. C. ...., 
6-5-59. 

Schwerman Trucking Co. of N. Y., Inc., MC-117539, Cont. Car. App., .... 
M.C. C. ...., 6-24-59. 

Schwerman Trucking Co. of Texas, MC-117175, Cont. Car. App., .... M.C.C. 


.., 7-6-59, Commission (embraced in MC-F-6834). Prior report, 
4- 5- 59, affirmed. 


Superior Carriers, MC-103363, Sub 3, Maine, .... M. C. C. ...., 6-1-59. 
Tam Fertilizer Carriers, Inc., MC-117568, Cont. Car. App., 5-11-59. 
Taylor, Inc., G. A., MC-117774, Cont. Car. App., 6-19-59. 


27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 


Browns, R. B., MC-117277, Cont. Car. App., .... M. C. C. ...., 6-8-69. 
Prior report, 12-8-58, reversed. 


Cagle, R. E. & F. L., MC-112321, Sub 1, Calif. & Utah, 6-16-59. 


Clement, R. D., MC-117353, Cont. Car. App., .... M. C. C. ...., 6-8-59 
(embraced in MC-117277). 


G. M. S. Trucking, Inc., MC-117079, Sub 1, Cont. Car. App., 5-6-59. 
Gemmill, Jr., L. E., MC-117666, Cont. Car. App., 6-19-59. 

Hastings, S. W., MC-117653, Cont. Car. App., 5-12-59. 

House Haulers, Inc., MC-117611, Cont. Car. App., 6-1-59. 

Reddish, E. L., MC-117391, Cont. Car. App., .... M. C. C. ...., 6-30-59. 
Scott, H. H., MC-116947, Sub 2, Cont. Car. App., 6-15-59. 

Smith’s Inc., MC-115805, Sub 1, Cont. Car. App., 6-10-59. 

Starr’s Transp., Inc., MC-117147, Cont. Car. App., 5-27-59. 

Stillpass Transit Co., Inc., MC-101126, Sub 115, Napoleon, Ohio, 5-12-59. 
Subler Transfer, Inc., MC-109385, Sub 17, Zanesville, Ohio, 6-11-59. 


Subler Trucking, Inc., Carl, MC-116763, Sub 4, (now numbered MC-109761, 
Sub 16), Fla. & Ga., .... M. C. C. ...., 6-19-59. Prior report, 77 
M. C. C. 633, reversed. 
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27.42 Denied (Continued) 


— MC-104801, Sub 9, Liquid Sugar from Grimes, Iowa, 
S.C. ... 25 19-58. 

euum “Motor Haulage Co., MC-73756, Sub 6, Maine, 5-29-59. 

Zahn, L. F., MC-117135, Cont. Car. App., 5-26-59. 


27.5 Water Carrier Operations 
27.52 Denied 


27.52 Applications by Water Carriers for New or Extended Operations 
Denied by Div. 1: 
Calmar SS Corp., W-306, Sub 1, New Haven, Conn., .... I. C. C. 
6-22-59. 


28. Transfer, Modification or Revocation 
28.1 Transfer 


28.11 Successor Business Unit 


28.11 Commission’s right of inquiry in this proceeding need not be 
confined to technical scope of order instituting it. Compare 245 U. S. 33. 
MC-C-2182, Subler Transfer, Inc.—Investigation & Revocation of Permits, 

. M.C. C. ...., 5-28-59, Div. 1. 


28.2 Modification 
28.22 Correction of Errors 


28.22 Protestant’s route between Hopkinton and Boston was incor- 
rectly described in prior report, and proceeding is reopened to correct that 
error. MC-106433, Sub 2, Antrim Transp. Co., Inc. Ext.—Natick, Mass., 
coos Be GO. ©. icc, S-ae-ee, ar. i. 

28.22 Proceeding reopened for further consideration on present record, 
on Commission’s own motion, solely for purpose of correcting two errors in 
boundary description. MC-C-258, Kansas City, Mo.-Kansas City, Kan. Com- 
mercial Zone, .... M. C. C. ...., 6-29-59, Div. 1. 

28.22 It is readily apparent that applicant’s Sub 2 permit, dated May 
18, 1954, was inadvertently cancelled and should be reinstated in order to 
restore applicant to original position to which it is entitled. MC-103363, 
Sub 3, Superior Carriers Ext.—Maine, .... M. C. C. ...., 6-1-59, Div. 1. 


28.23 Remove Restrictions 


28.23 Modification of certificate condition to eliminate two key points 
found justified. MC-105632, Central of = Motor Transport Co.— 
Modification of Key-Point Restrictions, .... M. C. C. ...., 6-29-59, Div. 1. 


28.24 Impose Restrictions 


28.24 It has not been Commission’s policy to impose conditions upon 
motor carrier authorities except in instances where positive reasons war- 
ranting such restrictions or conditions exist. MC-105632, Central of Georgia 
Motor Transp. Co.—Modification of Key-Point Restrictions, .... M. C. C. 

, 6-29-59, Div. 1. 


28.3 Revocation 
28.36 Past Unauthorized Operations or Violation of Law 


28.36 Defendant found to have engaged in operation beyond scope of 
its operating authority in transportation of certain machinery from Phila- 
delphia, Pa. to Warren, Ohio. Cease and desist order entered. MC-C-2119, 
Heavy & Specialized Carriers dee Local Cartage National Conference v. 
Wilson Freight Fwdg. Co., o Mee Ge Gl. 2c 0 ag Stee es Ee Bs 
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28.36 Since evidence discloses that Subler has been operating unlaw- 
fully as for-hire carrier, cease and desist order will be entered prohibiting 
resumption of such operations. Additionally, since it is apparent that broker 
respondents have acted in concert with Subler in these violations, order will 
also necessarily provide that they cease and desist from participating in 
such violations in future. MC-C-2182, Subler Transfer, Inc.—Investigation 
& Revocation of Permits, .... M. C. C. , 5-28-59, Div. 1. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that operation by Chicago & N. W. Ry. 
Co. of passenger trains Nos. 405 and 406 between Chicago, Ill. and Min- 
neapolis, Minn., is not required by public convenience and necessity and 
continued operation thereof will unduly burden interstate commerce. In- 
vestigation ordered discontinued. F. D. 20488, Chicago & N. W. Ry. Co.— 
Discontinuance of Service—Chicago, Ill.-Minneapolis, Minn., .... I. C. C. 
. 6-1-59, Div. 4. 


29.03 Upon investigation, found that continuance of operation by 
Lehigh Valley R. Co. of passenger trains Nos. 7 and 8 between New York 
City and Buffalo-Suspension Bridge, N. Y., and passenger trains Nos. 28 and 
29-39 between New York City and Leighton, Pa., is required by public con- 
venience and necessity and will not unduly burden interstate or foreign 
a Such service ordered continued for period of one year from date 

ereof. 


Continued operation of trains other than those shown above found to 
constitute undue burden on interstate commerce. Investigation discontinued. 
F. D. 20443, a Valley R. Co.—Discontinuance of Service—All Passenger 
Operations, .... I. C. C. , 5-1-59, Div. 4. (See modification 5-18-59). 


29.03 Upon i found that prior order should be modified 
to provide for service at Ithaca, N. Y. F. D. 20443, Lehigh Valley R. Co.— 
Discontinuance of Service—All Passenger Operations, 5-18-59, Div. 4. 


29.03 Upon investigation, found that operation by Louisville & N. R. of 
passenger trains Nos. 32 and 33 between Cincinnati, Ohio and Atlanta, Ga., 
is not required by public convenience and necessity and that continued 
operation thereof will unduly burden interstate commerce. Investigation 
ordered discontinued. F. D. 20537, Louisville & N. R. Co.—Discontinuance 
of Service—Cincinnati, Ohio—Atlanta, Ga., 6-29-59, Div. 4. 


29.03 Upon reconsideration, findings in prior report 307 I. C. C. 
decided April 13, 1959, modified. Operation of passenger trains Nos. 495 
and 496 between Chatham, N. Y. and East Chatham, N. Y., found not re- 
quired by public convenience and necessity, and continued operation thereof 
would unduly burden interstate commerce. F. D. 20435, New York Central 
R. Co.—Discontinuance of Service—Albany, N. Y.-Pittsfield, Mass., 6-15-59, 
Div. 4. 


29.03 Upon investigation found (1) that operation by New York, 
N. H. & H. R. Co. of passenger trains under consideration (except Saturday 
trains Nos. 524 and 567) and maintenance of present train schedule between 
Boston, Mass. and Providence, R. I., is not required by public convenience 
and necessity and continued operation and maintenance of such trains and 
schedule will unduly burden interstate commerce; (2) that operation of 
Saturday trains Nos. 524 and 567 is required by public convenience and 
necessity and will not unduly burden interstate commerce, and such service 
ordered continued for P ag es of one year from date hereof. F. D. 20529, 
New York, N. H. & H. R. Co.—Discontinuance & Change of Service—Boston, 
Mass.-Providence, R. A 7- 1-59, Div. 4. 
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29.03 Enactment of Transportation Act of 1958 after close of hearings 
in this proceeding, enlarging Commission’s powers with respect to discon- 
tinuance of trains or ferries, makes it unnecessary to discuss evidence on 
discontinuance of unprofitable trains. No. 31954, Railroad Passenger Train 
Deficit, .... I. C. C. , 5-18-59, Commission. 


29.03 Public need has not been shown sufficient to warrant enforced 
continuation of trains during slack period of year at substantial loss. 


Upon investigation, found that operation by Southern Pac. Co. of Pas- 
senger trains Nos. 9 and 10 between San Francisco, Calif. and Portland, 
Oregon, on other than tri-weekly basis is not required by public convenience 
and necessity during off-peak periods from Jan. 15 to May 28, and from 
Sept. 16 to Dec. 14, of each year and that such daily operation during such 
off-peak periods will unduly burden interstate commerce. Investigation dis- 
continued. F. D. 20444, Southern Pac. Co.—Partial Discontinuance of Pas- 
senger Service—San Francisco, Calif.-Portland, Oregon, .... 

5-6-59, Div. 4. 

29.03 Upon investigation, found that operation by Southern Pac. Co. of 
passenger trains Nos. 1 and 4 between El Paso, Texas and Tucson, Ariz., via 
Douglas, Bisbee Jctn., and Hereford, Ariz., is not required by public con- 
venience and necessity if such trains are operated between El Paso and 
Tucson via Deming and Lordsburg, N. Mex., and Wilcox and Benson, Ariz. 
F. D. 20485, Southern Pac. Co.—Change in Service—El Paso, Texas-Tucson, 
Ariz., 5-26-59, Div. 4. 


29.03 Upon investigation, found that operation by Texas & P. Ry. Co. 
of passenger trains Nos. 225 and 226 between Longview, Texas and Tex- 
arkana, Ark., is not required by public convenience and necessity and con- 
tinued operation thereof would unduly burden interstate commerce. Investi- 
gation ordered discontinued. F. D. 20461, Texas & P. R. Co.—Discontinu- 
ance of Service—Longview, Texas-Texarkana, i .... < & C. 

5-12-59, Div. 4. 


” 


29.1 Jurisdiction 


29.10 Generally 


29.10 Carriers are expected to fully observe Commission’s rules and 
regulations respecting notices of train and ferry discontinuances, but its 
jurisdiction in premises is not dependent upon such observance. F. D. 20448, 
Lehigh Valley R. Co.—Discontinuance of Service—All Passenger Operations, 

<4 a ae , 5-1-59, Div. 4. 

29.10 There is no indication in this proceeding of any intent upon 
part of carrier to abandon all operations over southern line and in any event 
complete abandonment of line could be accomplished only with Commission 
approval under sec. 1(18) of Act. F. D. 20485, Southern Pac. Co.—Change 
in Service—El Paso, Texas-Tucson, Ariz., 5-26-59, Div. 4. 


29.11 Intrastate Operations 


29.11 Upon arrival at Texarkana, train 226 proceeds across state line 
into Ark., where entire consist of that train stops. On other hand, only for- 
ward one-half of train 4 crosses line into Ark., with remainder of train lo- 
cated in Texarkana, Texas. Train 225 is made up entirely in Texarkana, 
Ark., and only after portion of train 3 is situated in Ark. These trains fall 
within specifications provided in sec. 13a(1) as they operate from point in 
one state to point in another state. F. D. 20461, Texas & P. R. Co.—Discon- 
tinuance of Service—Longview, Texas-Texarkana, Ark., . oe 
5-12-59, Div. 4. 


29.2 When Granted 
29.20 Generally 


29.20 In case of this nature, factors, among others, to be considered 
are populations of communities served, use made by public of service sought 
to be discontinued, other available transportation services in area, and 
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financial losses sustained by carrier in providing service. 271 U. 8.153. No 
one factor, standing alone, is decisive or in any manner controlling. In 
making determination, it is realized that burden imposed upon carrier and 
ultimately on interstate commerce must be considered in direct relation to 
need for service and that need for service might under certain circumstances 
warrant continuation of service even at loss to carrier. F. D. 20488, Chi- 
cago & N. W. Ry. Co.—Discontinuation of Service—Chicago, Ill.-Minneapo- 
His, Minn., ....1.C.C. ...., 6-1-69, Div. 4. 


29.20 Factors, among others, to be considered in proceeding of this 
nature are populations of communities served, use made by public of service 
sought to be discontinued, other available transportation service in area and 
financial losses suffered by carrier in providing service. Colorado v. U. &., 
271 U. S. 153. No one of these factors, in and of itself, is decisive or in any 
manner controlling. F. D. 20537, Louisville & N. R. Co.—Discontinuance of 
Service—Cincinnati, Ohio-Atlanta, Ga., 6-29-59, Div. 4. 


29.20 Record shows that trains Nos. 225 and 226 are lightly patronized 
by public; that continued operation thereof would result in substantial 
financial loss to carriers and burden upon its financial resources affecting its 
ability to provide continued efficient transportation service; and that average 
number of revenue passengers transported was less than crew members 
utilized in operating trains. In addition to consolidated trains Nos. 3 and 4 
an abundance of rail and bus passenger service will be available between 
termini. F. D. 20461, Texas & P. R. Co.—Discontinuance of Service— 
Longview, Texas-Texarkana, Ark., .... I. C. C. ...., 5-12-59, Div. 4. 


29.22 Earnings of Involved Line 


29.22 Where, as here, financial losses from operation of trains in 
question have been increasing, and where use of these trains has been 
relatively insubstantial over an extended period, continued operation of train 
would constitute unnecessary and wasteful service, particularly when reason- 
ably adequate alternative modes of transportation are available. F. D. 
20537, Louisville & N. R. Co.—Discontinuance of Service—Cincinnati, Ohio- 
Atlanta, Ga., 6-29-59, Div. 4. 


29.22 Operation of line involved with annually recurring losses tends 
directly to affect applicant’s financial stability and to impair its ability to 
render service in interstate commerce on other portions of its line. Similar 
conclusion is warranted insofar as future operation of any segment of line 
is concerned. Under such circumstances continued operation of line would 
impose undue and unnecessary burden upon interstate commerce. 2571. C.C. 
785 (792), and 271 U.S. 153. F. D. 20222, Texas & N. O. R. Co.—Abandon- 
ment (Por.)—Yoakum Subdivision, 6-24-59, Div. 4. 


29.23 System Earnings 


29.23 Obviously, railroad cannot continue operations at a loss indefi- 
nitely; and when, as here, such losses are substantial, they are bound to 
adversely affect interstate and foreign commerce. If continued long enough, 
they would result eventually in carrier’s becoming insolvent. F. D. 20443, 
Lehigh Valley R. Co.—Discontinuance of Service—All Passenger Operations, 

- &. ©. C...2 «05 Bebe, Dar. 4. 


29.23 Even though carrier is relatively prosperous on system wide 
basis, this particular factor is of minor significance 


Losses from branch operation are inevitably burden on interstate com- 
merce, whether at particular time system as whole is profitable or unprofit- 
able. 254 I. C. C. 745. This statement is equally applicable to proceeding 
involving discontinuance of train service under sec. 13a(1). F. D. 20537, 
Louisville & N. R. Co.—Discontinuance of Service—Cincinnati, Ohio-Atlanta, 
Ga., 6-29-59, Div. 4. 
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29.23 If Commission finds that service definitely is required by public 
convenience and necessity, consideration is given to overall financial position 
of carrier in determining whether undue burden on interstate commerce 
would be created by continuation of service. While Southern Pacific’s income 
indicates relatively prosperous carrier, losses from unprofitable operations 
are inevitably burden on interstate commerce whether at time system is 
profitable or unprofitable. 254 I. C. C. 785. F. D. 20444, Southern Pac. 
Co.—Partial Discontinuance of Passenger Service—San Francisco, Calif.- 
Portland, Oregon, .... I. C. C. ...., 5-6-59, Div. 4. 


29.25 Lack of Need 


29.25 Applicant has failed to show lack of need on part of public and 
abandonment cannot be permitted solely on prospect of heavy maintenance 
costs in future. F. D. 20189, Louisville & N. R. Co.—Abandonment, .... 
IC. C. ...., 6-24-59, Div. 4. 


29.25 Burden imposed upon carrier and ultimately on interstate com- 
merce must be considered in direct relation to need for service and that need 
for service might under certain circumstances warrant continuation of serv- 
ice at loss. F. D. 20537, Louisville & N. R. Co.—Discontinuance of Service— 
Cincinnati, Ohio-Atlanta, Ga., 6-29-59, Div. 4. 


29.25 Assuming that Southern Pacific has not promoted its passenger 
service as extensively as other carriers, persons who must be importuned to 
use a service stand in no great need of it. F. D. 20444, Southern Pac. Co.— 
Partial Discontinuance of Passenger Service—San Francisco, Calif.-Portland, 
Gem, .... LG. G. ...< co &OS9, Ey. 4. 

29.25 Expensive operation such as line of railroad cannot in public 
interest be maintained indefinitely as standby facility. F. D. 20210, Texas & 
N. O. R. Co.—Abandonment (Por.)—Cuero Subdivision, 5-22-59, Div. 4. 


29.3 Determination of Earnings 
29.30 Generally 
29.30 Estimated cost of moving traffic beyond line on 50-percent basis 
is reasonable and ad valorem taxes and roadway depreciation are not properly 


chargeable as out-of-pocket expense. F. D. 19411, Chicago & N. W. Ry. Co. 
—Abandonment—Scribner-Oakdale Line, 7-6-59, Div. 4. 


29.31 Revenues 


29.31 Traffic has increased substantially on branch since 1957 and, 
with continuance of volume of traffic commensurate with that handled during 
first nine months of 1958, there is strong possibility that operations over 
line may be found to be profitable. F. D. 19885, Missouri Pac. R. Co.— 
Abandonment—Crete Branch, .... I. C. C. ...., 4-28-59, Div. 4. 


29.32 Expenses of Involved Line 


29.32 Railway Labor Executives’ Assn., while concurring in examiner’s 
ultimate finding and conclusion in his proposed report, took exception to 
examiner’s observation that one station agent might divide his time between 
stations Westmoreland and Scottsville rather than have agent at both 
stations on ground that such statement was superfluous, unsupported by 
record, and concerned matter beyond jurisdiction of Commission. While 
Commission is not empowered to substitute its judgment in managerial field 
for that of applicant payment of unnecessary or excessive expenses may be 
taken into consideration in determining whether or not line is to be aban- 
doned. F. D. 20189, Louisville & N. R. Co.—Abandonment, .... I. C. C. 
-.++, 6-24-59, Div. 4. 

29.32 It seems evident that applicant, in past, has not utilized every 
means possible to reduce operating expenses on branch, and it is Commission’s 
view that whenever carrier is confronted with unsatisfactory operating 
results, action looking toward all possible reductions in operating expenses 





1298 I. C. C. PRACTITIONERS’ JOURNAL 





commensurate with service to be performed is warranted. F. D. 19885, 
Missouri Pac. R. Co.—Abandonment—Crete Branch, .... I. C. C. ...., 
4-28-59, Div. 4. 


29.32 While carrier claims additional savings of $180,000 annually 
resulting from elimination of ‘‘meets’’ and ‘‘passes’’ between freight trains 
and trains Nos. 9 and 10, this alleged saving is too speculative to warrant 
serious consideration, although some incidental advantages of this nature 
may result. F. D. 20444, Southern Pac. Co.—Partial Discontinuance of Pas- 
senger Service—San Francisco, Calif.-Portland, Oregon, .... 

5-6-59, Div. 4. 


29.4 Economic Effect 
29.41 Service 


29.41 Upon discontinuance of service as proposed, adequate substitute 
transportation will be available in form of motorbus, airline, railroad, and 
private vehicles operating on public highways. F. D. 20488, Chicago & N. W. 
Ry. Co.—Discontinuance of Service—Chicago, Ill.-Minneapolis, Minn., .... 
1. ©. OC. .ccee awe, anv. 4. 

29.41 Persuasive evidence of record shows that operation of trains Nos. 
9 and 10 on proposed tri-weekly basis during off-season period would have 
no undue effect on public. Abundance of other common carrier services, bus, 
air, and rail, between San Francisco and Portland and intermediate points 
is available at most any hour of day. F. D. 20444, Southern Pac. Co.— 
Partial Discontinuance of Passenger Service—San Francisco, Calif.-Portland, 
Oregon, ....I.C.C. ...., 5-6-5659, Div. 4. 


29.44 Rates & Charges 


29.44 While there will be some increases in rates on some freight 
moving between points on Nixon-Cuero portion of line to San Antonio, they 
are not of great significance and continued operation of segment at substan- 
tial losses ought not to be required simply to insure continuation of present 
lower freight rates to stations on other lines where service is to be retained. 
See 282 1.C.C.1. F. D. 20210, Texas & N. O. R. Co.—Abandonment (Por.) 
—Cuero Subdivision, 5-22-59, Div. 4. 


29.45 Employees 


29.45 Same conditions imposed as in 257 I. C. C. 700 for protection of 


employees. F. D. 20477, Chicago, B. & Q. R. Co.—Abandonment—Joy-New 
Boston, 6-22-59, Div. 4. 


To Same Effect: 


F. D. 20548, Boston & M. R.—Abandonment (Por.)—Peterboro Branch, 
5-4-59, Div. 4. 


F. D. 20515, Gulf, C. & S. F. Ry. Co.—Abandonment (Por.)—Menard 
District, 5-4-59, Div. 4. 


F. D. 20516, Gulf, C. & S. F. Ry. Co.—Abandonment (Por.)—San 
Angelo District, 5-4-59, Div. 4. 


F. D. 20546, Missouri Pac. R. Co.—Abandonment—Alexandria-W. G. 
Jctn., La., 5-19-59, Div. 4. 


F. D. 20509, New York Central R. Co.—Abandonment (Pors.)—West 
Shore Line, 6-23-59, Div. 4. 


F. D. 20470, New York, S. & W. R. Co.,—Abandonment—Sussex County, 
N. J., 5-19-59, Div. 4. 


F. D. 20496, St. Louis-S. F. Ry. Co.—Abandonment (Por.)—Girard 
Branch, 5-20-59, Div. 4. 


F. D. 20210, Texas & N. O. R. Co.—Abandonment (Por.)—Cuero Sub- 
division, 5-22-59, Div. 4. 


F. D. 20222, Texas & N. O. R. Co.—Abandonment (Por.)—Yoakum 
Subdivision, 6-24-59, Div. 4. 
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29.45 In Great Northern Ry. Co.—Discontinuance of Service—Willis- 
ton, N. Dak.-Watford City, N. Dak.-Richey, Mont., 307 I. C. C. 59, decided 
Feb. 6, 1959, Commission held that it is not empowered by provisions of 
sec. 13a(1) to impose conditions in proceedings thereunder for protection 
of employees who may be adversely affected by discontinuance of service. 
F. D. 20443, Lehigh Valley R. Co.—Discontinuance of Service—All Pas- 
senger Operations, .... I. C. C. , 5-1-59, Div. 4. 

To Same Effect: 


F. D. 20488, Chicago & N. W. Ry. Co.—Discontinuance of Service— 
Chicago, fil.-Minneapolis, Minn., .... I. C. C. , 6-1-59, Div. 4. 


F. D. 20537, Louisville & N. R. Oa,—-Binceutionsnes of Service—Cin- 
cinnati, Ohio-Atlanta, Ga., 6-29-59, Div. 4. 


F. D. 20529, New York, N. H. & H. R. Co.—Discontinuance & Change 
of Service—Boston, Mass.-Providence, R. I., 7-1-59, Div. 4. 


29.45 In determining whether or not continuation of train operations 
is required by public convenience and necessity, consideration should be 
given to probable effect which discontinuance of such operations will have 
upon employees. F. D. 20529, New York, N. H. & H. R. Co.—Discontinuance 
& Change of Service—Boston, Mass.-Providence, R. I., 7-1-59, Div. 4. 


29.45 In F. D. 20348, Great Northern Ry. Co.—Discontinuance of 
Service—Williston, N. Dak.-Watford City, N. Dak.-Richey, Mont., 307 I. C. C. 
59, Commission found that it is not empowered by provisions of 13a(1) to 
impose conditions in proceeding thereunder for protection of employees who 
may be adversely affected by discontinuance of service. However, that de- 
cision recognized that, in determining whether or not operation involved in 
such proceeding is required by public convenience and necessity, considera- 
tion should be given to probable effect which proposal would have upon 
employees. Although instant proceeding involves change in service, rather 
than an out and out discontinuance, same rule should apply and considera- 
tion, therefore, has been given to effect of change of service upon carrier’s 
employees. However, probable adverse effect upon such employees, when 
considered with other factors present, does not justify findings which are 
required before continuance of operations of trains Nos. 1 and 4 over south- 
ern line may be ordered. F. D. 20485, Southern Pac. Co.—Change in Service 
—El Paso, Texas-Tucson, Ariz., 5-26-59, Div. 1. 


To Same Effect: 


F. D. 20461, Texas & P. R. Ay meee co * of Service—Longview, 
Texas-Texarkana, MMe scere LCOS , 5-12-59, Div. 4. 


29.45 Commission has no power to "mene conditions or restrictions 
set forth in language similar to that contained in sec. 5(2)(f) of Act, for 
protection of railway employees who may be adversely affected by reduction 
in service, in this type of proceeding. It is realized that elimination of serv- 
ice proposed will result in less employment for railroad employees, but that 
unfortunately must occur in all such proceedings. Commission cannot re- 
quire continuation of wasteful and uneconomic services merely to assure 
employment, but impact on employment is given consideration in weighing 
public need. F. D. 20444, Southern Pac. Co.—Partial Discontinuance of 
Passenger Service—San Francisco, Calif.—Portland, Oregon, .... I. C. C. 

, 5-6-59, Div. 4. 


29.45 Same conditions imposed as in 257 I. C. C. 177. F. D. 20449, 
Tremont & G. Ry. Co.—Abandonment—Eros & Rochelle Branches, 6-3-59, 


Div. 4. 
29.5 Balance of Convenience 
29.50 Generally 


29.50 Hardships that will be suffered by shippers should line be 
abandoned outweigh those which may be suffered by applicant if operations 
continue. Shippers on line should have opportunity to show whether line 
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can be supported under normal conditions and, under circumstances, aban- 
donment of line is not warranted at this time. Application should be denied. 


F. D. 19411, Chicago & N. W. Ry. Co.—Abandonment—Scribner-Oakdale 
Line, 7-6-59, Div. 4. 


29.8 Conditions 
29.80 Generally 


29.80 Applicants and railroad interveners agreed at hearing to im- 
position in order of condition to effect that: ‘‘So far as lies within its [their] 
power, applicants shall preserve and maintain existing routes with other car- 
riers and joint rates over said routes via existing gateways, all without un- 
just discrimination in rates and service and without unjust increases in 
existing bases of divisions.’’ Foregoing condition will be imposed by refer- 
ence in order herein. F. D. 20449, Tremont & G. Ry. Co.—Abandonment— 
Eros & Rochelle Branches, 6-3-59, Div. 4. 


29.81 Sale to New Operator 


29.81 Certificate herein will be made subject to condition that appli- 
cant sell its trackage extending from zinc company’s mine at Ogdensburg 
to connection with Lehigh and Hudson River at Franklin to latter company 
for continued use in serving such mine, at net salvage value. Of course, 
Commission approval under sec. 1(18) of Act will be required prior to 
consummation of sale. See 295 I. C. C. 585. F. D. 20470, New York, 
S. & W. R. Co.—Abandonment—Sussex County, N. J., 5-19-59, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 


ment Granted by Div. 4 
Big Creek & T. R. Co., F. D. 20618, Entire Line (Oregon), 11 miles, 6-15-59. 


Boston & M. R., F. D. 20543, (Por.) Peterboro Branch (Mass.), 7.6 miles, 
5-4-59. 


Chicago, B. & Q. R. Co., F. D. 20477, Joy-New Boston (Ill.), 5.91 miles, 
6-22-59. 


Chicago Tunnel Term. Co., F. D. 20580, Chicago, Ill., 47 miles, 6-10-59. 


Great Northern Ry. Co., F. D. 20630, Swan River-Kelly Lake Branch 
(Minn.), 23.08 miles, 6-30-59. 


Gulf, C. & S. F. Ry. Co., F. D. 20515, (Por.) Menard District (Texas), 
43.16 miles, 5-4-59. 


Sangelo District (Texas) (Por.), F. D. 20516, 41.85 miles, 5-4-59. 


Missouri Pac. R. Co., F. D. 20546, Alexandria-W. G. Jctn. (La.), 4.34 miles, 
5-19-59. 


New York Central R. Co., F. D. 20509, (Pors.) West Shore Line (N. Y.), 
78.8 miles, 6-23-59 


New York, S. & W. R. Co., F. D. 20470, Sussex County, N. J., 6.29 miles, 
5-19-59. 


Pacific —" Ry. Co., F. D. 20531, Azusa-Glendora, Calif., 2.49 miles, 
4-22-59. 

Pennsylvania-R. Seashore Lines, F. D. 20586, Cape May Branch (N. J.), 
440 feet, 5-12-59. 

St. Louis-S. F. Ry. Co., F. D. 20496, Girard Branch (Kan.-Mo.), 10.63 miles, 
5-20-59. 

Southern Pac. Co., F. D. 20412, (Por.) San Bruno Branch (Calif.), 2.52 
miles, 6-30-59. 


Southern San Louis Valley R. Co., F. D. 20571, (Por.) Costilla County, 
Colo., one mile, 6-18-59. 
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29.91 Granted (Continued) 


Texas & N. O. R. Co., F. D. 20210, (Por.) Cuero Subdivision (Texas), 
44 miles, 5-22-59. 


Yoakum Subdivision (Texas) (Por.), F. D. 20222, 33 miles, 
6-24-59. 


Tremont & G. Ry. Co., F. D. 20449, Eros and Rochelle Branches (La.), 
22.61 miles, 6-3-59. 


29.92 Denied 


29.92 Applications by Railroads for Certificates Authorizing Abandon- 
ment Denied by Div. 4: 


Chicago & N. W. Ry. Co., F. D. 19411, Scribner-Oakdale Line (Neb.), 114.17 
miles, 7-6-59. 


Louisville & N. R. Co., F. D. 20189 (Por.) Scottsville Branch (Ky.), 26.12 
miles, 6-24-59. 


o., F. D. 19885, Crete Branch (Neb.), 75.45 miles, . 
, 4-28-59. 
3. FINANCE 
31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 Commission has no jurisdiction over sale of 60,000 shares of 
class A stock by individual shareholders, nor over underwriting commissions 
that will be paid by them. F. D. 20538, Spector Freight System, Inc. Stock, 
5-5-59, Div. 4. 


31.1 Carriers Subject 


31.10 Generally 


31.10 Whereas under sec. 5(3) Commission is authorized to determine 
extent to which noncarrier shall be considered as carrier subject to such of 
provisions therein referred to as are applicable to any carrier involved in 
such acquisition of control, sec. 214 does not invest Commission with such 
discretion. In mandatory language, it makes any corporation authorized 
by order of Commission to acquire control of common or contract carrier 
by motor vehicle subject to provisions of paragraphs 2 to 11, inclusive, 
of sec. 20a of part I of Act. However, Commission has held reasonable 
interpretation of statute is that otherwise mandatory provisions of sec. 214 
in respect of noncarrier corporations authorized to acquire control of motor 
carriers were intended by Congress to be modified to extent of placing 
matter within Commission’s discretion under provisions of sec. 5(3), along 
with other sections of Act therein specified. 40 M. C. C. 488, 490; and 
275 I. C. C. 584, 589. 


Applicant, a water carrier, having been authorized to acquire control 
of a carrier, is subject to provisions of paragraphs 2 to 11, inclusive, of 
sec. 20a, and Commission is not empowered to relieve it from those provi- 
sions. F. D. 20547, American Commercial Barge Line Co. Notes, 

I. C. C. ...., 5-28-59, Div. 4. 


31.3 Securities Subject to Authorization 
31.80 Generally 


31.30 Applicant has placed value of at least $25 a share on 20,000 
shares to be sold to employees and others, or a total value of $500,000. 
As that amount when added to $559,590 principal amount of outstanding 
securities exceeds $1,000,000 exemption provided by sec. 214 of Act, 
$1,000,000 exemption therein is not applicable, and Commission has juris- 
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diction over proposed issue of 25,500 shares and necessary stock warrants 
proposed to be issued as stock dividend and 20,000 shares proposed to be 
issued and sold to employees and others. F. D. 20520, Arkansas-Best Freight 
System, Inc. Stock, .... M. C. C. , 5-22-59, Div. 4. 

31.30 Proposed loan agreement is not security or evidence of indebt- 
edness within meaning of sec. 214 of Act, and application for authority to 
execute such agreement dismissed for want of jurisdiction. F. D. 20624, 
Branch Motor Exp. Co. Loan Agreement, 6-15-59, Div. 4. 


31.35 Receiver’s Certificates 


31.35 In determining whether receiver’s prospective earning power 
furnishes reasonable assurance of his ability to repay loan within time fixed 
and reasonable protection to U. S., consideration must be given to amounts 
of prospective earnings, obligations receiver would incur in connection with 
proposed loans, and his other obligations which will mature during term of 
proposed loans. F. D. 20517, Georgia & F. R. Loan Guaranty, .... I. C. C. 

5-8-59, Commission. 


31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 Findings in prior report, approving and authorizing guaranty 
of loan in principal amount cf $3.0 million, plus interest, modified and 
supplemented 6-22-59. Prior report, ....I.C.C. , (5-18-59). (Below). 

In view of situation described with respect to bonds maturing in 1960, 
and uncertainties as to Boston & M.’s ability to extend bonds, and if it is 
able to do so, as to terms which will be necessary, at this time it cannot be 
found that Boston & M.’s prospective earning power, without any security, 
would furnish reasonable assurance of its ability to repay loan within time 
proposed and reasonable protection to U. S. 


Maximum amount of loan, secured by pledge of aforementioned securi- 
ties, that could be guaranteed at this time consistent with findings required 
by sec. 504(a)(4) would be $3.0 million. While this is only one-half of 
amount sought for guaranty in application, as amended, it would afford 
measure of relief for Boston & M. 


In F. D. 20429, guaranty under part V of proposed loan of Boston & 
M. R., principal amount of $3.0 million, plus interest, to reimburse its 
treasury for expenditures made for additions and betterments and other 
capital improvements, approved and authorized, subject to conditions. F. D. 
20429, Boston & M. R. Loan Guaranty, .... I. C. C. , 5-18-59, Com- 
mission. 


31.40 Authority granted to issue not exceeding $3,000,000 principal 
amount of 5 percent guaranteed notes, due June 1, 1974, and to pledge as 
part of collateral security therefor $1,906,500, principal amount of its 
series ‘‘RR” 4-percent first-mortgage bonds due 1960. F. D. 20629, Boston 
& M. R. Notes, .... I. C. C. ...., 6-22-59, Commission (embraced in 
F. D. 20429). 

31.40 While there is need for maintenance project, there is consider- 
able doubt as to whether current and prospective earnings of receiver would 
enable him to meet additional fixed charges and payments of principal in 
connection with maintenance loan in F. D. 20158. Action will be deferred 
or latter application at this time to allow further consideration thereof. 


In F. D. 20517, guaranty under part V of proposed financing by A. W. 
Jones, as receiver of Georgia & F. R., in principal amount of $934,960, 
plus interest, for purchase under conditional sale contract, of 100 boxcars, 
approved and authorized, subject to conditions. 


In F. D. 20518, action on application for guaranty of loan under part V 
to A. W. Jones, as receiver of Georgia & F. R., in principal amount of not 
exceeding $1,000,000, plus interest, for portion of proposed rehabilitation 
and maintenance expenditures, deferred. F. D. 20517, Georgia & F. R. 
Loan Guaranty, .... I. C. C. , 5-8-59, Commission. 
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32. Security Issues 
32.0 Generally 


82.01 Treasury Securities 


32.01 Authority herein granted is upon express condition that appli- 
cant shall not dispose of any shares of its treasury stock without obtaining 
further authority, except that it may issue such number of shares of that 
stock as may be required to honor outstanding purchase contracts for 
$51 shares plus additional shares equivalent to dividend which would be 
applicable to those shares if they had been issued before stock dividend 
herein authorized. F. D. 20520, Arkansas-Best Freight System, Inc. Stock, 

a Os , 5-22-59, Div. 4. 


32.1 Amount 
82.14 Capitalizable Assets 


32.14 In order for proposed stock dividend to be compatible with 
public interest within meaning of statute, applicant must have capitalizable 
assets not yet capitalized in amount sufficient to support stock dividend, and 
substantial surplus should remain uncapitalized as support for applicant’s 
credit. 254 I. C. C. 653, and cases cited therein. 

Amount of working capital that may be capitalized should not exceed 
excess Of current assets Over current liabilities. 


Amount of applicant’s tangible property account applicable to revenue 
equipment is capitalizable asset. Record shows that miscellaneous equip- 
ment consists solely of service cars and equipment, shop and garage equip- 
ment, furniture and office equipment and miscellaneous dock equipment. 
As such assets apparently are used only in service of motor carrier trans- 
portation, they will be considered as being capitalizable. 

To be considered as capitalizable assets, improvements to leaseholds 
must have been made on property used in transportation service of which 
applicant is Owner or virtual owner. 

While applicant’s investments and advances account, totalling $116,001, 
includes $60,669, representing investments in stocks of various firms, none 
of those firms is wholly-owned or substantially-owned subsidiary engaged 
principally in transportation as motor carrier, and such investments are 
thus not properly capitalizable. Additional assets in applicant’s investments 
and advances account consist of deposits, U. S. bonds, advances to officers 
and stockholders, and cash surrender value of life insurance policies on 
officers, none of which can be considered capitalizable. F. D. 20520, 
Arkansas-Best Freight System, Inc. Stock, .... M. C. C. ...., 5-22-59, 
Div. 4. 


32.14 It is unnecessary to include herein summary of all of applicant’s 
capitalizable assets in order to determine that instant proposal is compatible 
with public interest under 254 I. C. C. 653. As of date of balance-sheet 
statement, net investment in transportation property alone, $135,290,548, 
exceeded by $9,837,399 capitalization which will result from issue of pro- 
posed stock dividend. Earned surplus remaining will be adequate for pur- 
poses for which applicant should maintain surplus. F. D. 20659, Greyhound 
Corp. Stock Dividend, 6-18-59, Div. 4. 

32.14 Certain investments in stocks of affiliated companies are in- 
cluded in account, “Investments and Advances—Affiliated Companies 
$1,939,470,” and as such are considered capitalizable assets (e.g. investment 
in stocks of Freight Distributors, Inc., and Trailer Equipment Co.). F. D. 
20538, Spector Freight System, Inc. Stock, 5-5-59, Div. 4 


32.2 Evidences of Debt 
82.24 Redemption 
32.24 If stock is sold at price hereinbefore stated, applicant’s ratio 
of equity to debt will be changed from 1.19 before issuance to 2.47 after 


issuance and sale. In view of fact that proceeds from sale of proposed 
stock will be used to redeem like amount of outstanding capital obligations, 
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transaction will not change applicant’s capitalization, but there will be im- 
provement to extent shown in its debt-equity relationship. F. D. 20575, 


Consolidated Freightways, Inc. & Consolidated Freightways Co. Stock, 
4-30-59, Div. 4. 


32.6 Sale of Issues 
32.60 Generally 


32.60 Authority granted for sale of stock is upon condition that appli- 
cant shall make available to any person who may be solicited to purchase 
stock a statement, or offering circular, in form and substance first approved 
by Commission, which shall contain, among other such information as 
applicant may deem appropriate, balance-sheet statement of applicant as of 
latest practicable date, income statements for each of five preceding calendar 
years, description of contingent obligations, if any, of applicant not shown 
on its balance-sheet and of any existing agreement or outstanding options 
for acquisition of applicant’s stock, names of its officers and directors, and 
number of shares of stock held by each. Any notice, to employees or others, 
offering stock for sale shall include advice that described statement is avail- 
able and where it may be obtained. 


Authority granted herein is upon condition that shares of stock be sold 
for cash only. In addition, it is not compatible with public interest to permit 
issuance and sale of any of stock to others than employees Over two-year 
period without showing of justification for issuance over such long period 
of time. As there is nothing of record to justify two-year period of time 
in which to issue and sell stock, authority granted herein is further condi- 
tioned that term of offering of such shares to others than employees shall 
be for period of not more than six months after date of order herein. F. D. 
20520, Arkansas-Best Freight System, Inc. Stock, .... M. C. C. ...., 
§-22-59, Div. 4. 


32.60 Order will require that stock shall not be sold at less than par. 
F. D. 20570, Consolidated Freightways, Inc. & Consolidated Freightways Co. 
Stock, 5-13-59, Div. 4. 


32.61 Commission or Discount 


32.61 Authority granted herein is upon condition that underwriters’ 
commission shall not exceed 6% percent of public offering price. F. D. 
20575, Consolidated Freightways, Inc. & Consolidated Freightways Co. Stock, 
4-30-59, Div. 4. 


32.61 Authority granted herein is upon condition that underwriters’ 
commission from sale of 140,000 shares of applicant’s class A stock shall 
not exceed ten percent of public offering price. F. D. 20538, Spector Freight 
System, Inc. Stock, 5-5-59, Div. 4. 


32.9 Unauthorized Issues 
32.90 Validity 


32.90 It is possible, however, that Trucking may have issued securities 
above $1,000,000 exemption contained in sec. 214. If so, such securities 
are void and there are no means provided for their validation. MC-F-6834, 
Schwerman Trucking Co.—Control—Schwerman Trucking Co. of Texas, 
~... M. C. C. ...., 7-6-59, Commission. 


32.91 Replacement 


32.91 Three million dollars, principal amount, of promissory notes 
issued by applicant to its proprietary company during 1957 were issued with- 
out Commission authority and are, therefore, void under provisions of 
paragraph (11) of sec. 20a of Act. While such notes are void, they have 
status under law and, upon proper showing, Commission may authorize 
issue of valid securities to replace them. F. D. 20442, Butte, A. & P. Ry. 
Co. Stock, 5-12-59, Div. 4. 
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33. Purpose of Issue 
33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


Greyhound Corp.—Assumption of Obligation & Liability (Atlantic Grey- 
hound Corp.), F. D. 20562, 6-15-59 (embraced in MC-F-7120). 


33.1 Acquisition of Equipment 


33.13 Notes 

33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 4: 
American Commercial Barge Line Co. Notes, F. D. 20547, .... 

5-28-59. 

33.2 Additions & Betterments 

33.20 Generally 

33.20 Issue of Securities for Additions, Betterment, or Rehabilitation 
Authorized by Div. 4: 
Consolidated Freightways, Inc. & Consolidated Freightways Co. Stock, F. D. 

20570, 5-13-59. 

33.3 Working Capital 

33.31 Motor Carrier 

33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 4: 


Arkansas-Best Freight System, Inc. Stock, F. D. 20520, ... 
5-22-59. 


Spector Freight System, Inc. Stock, F. D. 20538, 5-5-59. 


33.4 Refinancing 

33.43 Railroad 

33.43 Issue of Railroad Securities to Refinance, Redeem or Refund 
Debt or Retire Capital Stock Authorized by Div. 4: 
Butte, A. & P. R. Co. Stock, F. D. 20442, 5-12-59. 
33.45 Motor Truck 

33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 4: 


Consolidated Freightways, Inc. & Consolidated Freightways Co. Stock, F. D. 
20575, 4-30-59. 


Spector Freight System, Inc. Stock, F. D. 20538, 5-5-59. 
33.46 Water Carrier 
33.46 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Water Carrier Capital Stock Authorized by Div. 4: 
Federal Barge Lines, Inc. Notes, F. D. 20651, 6-24-59. 


33.5 Issues Incident to Unification 
33.51 Railroad 
33.51 Issue of Securities in Connection with Financing of Stock Con- 


trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4: 


Salt Lake City U. D. & R. Co. Stock, F. D. 20292, 4-28-59 (embraced in 
F. D. 20290). 
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33.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4, unless other- 
wise stated: 


Consolidated Freightways, Inc., Securities, F. D.’s 19314 & 19514, 
M. C. C. ...., 6-9-59, Commission (embraced in MC-F-6221). 


Johnson Motor Lines Notes, F. D. 20071, .... M. C. C. ...., 6-30-59 
(embraced in MC-F-6823). 


33.54 Motor Truck—Denied 
33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4: 


Buckingham Transp. Inc.—Securities & Assumption of Obligation, F. D. 
20219, .... M. C. C. ...., 5-12-59 (embraced in MC-F-6660). 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 
33.70 Issue of Capital Stock in Connection with Stock Option Plan 
Authorized by Div. 4: 
Bekins Van & Storage Co., F. D. 20646, 6-30-59. 


Consolidated Freightways, Inc. & Consolidated Freightways Co., F. D. 20570, 
5-13-59. 


Missouri-K.-T. R. Co., F. D. 20605, 6-3-59. 
Yosemite Park & Curry Co., F. D. 20576, 4-24-59. 


33.9 Stock Dividends or Splits 

33.91 Railroad 

33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 
Denver & R. G. W. R. Co. Stock, F. D. 20550, 4-29-59. 
Norfolk S. Ry. Co. Stock Dividend, F. D. 20641, 6-95-59. 
33.92 Motor Bus 

33.92 Issue of Capital Stock of Motor Bus Lines as Stock Dividend or 
Split Authorized by Div. 4: 
Greyhound Corp. Stock Dividend, F. D. 20659, 6-18-59. 
33.93 Motor Truck 

33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Arkansas-Best Freight System, Inc. Stock, F. D. 20520, .... 
5-22-59. 
Overnite Transp. Co. Stock Dividend, F. D. 20600, 5-19-59. 


35. Corporate Reorganization 


35.9 Consummation 
85.99 Allowances 


35.99 Courts have interpreted term ‘‘reasonable’’ to mean ‘“bene- 
ficial to debtor’s estate.’’ In other words, expenses incurred on matters 
which were of no benefit to estate are not compensable. Sec. 77(c) (12) 
[Bankruptcy Act]. 

On reconsideration, findings in prior report, Jan. 13, 1959, modified. 
F. D. 11662, New York, O. & W. Ry. Co. Reorganization, 5-12-59, Div. 4. 
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39. Costs 
39.1 Freight & Passenger Service 


89.10 Generally 


39.10 Criticism of Commission’s separation rules is based on fact 
that only about 75 percent of passenger operating expenses as reported can 
be directly separated from those for freight service. These are known as 
solely related expenses. Obvious examples are wages of trainmen and 
enginemen in passenger operation. Other 25 percent, which are not solely 
related, present typical problem in ascertainment of components of common 
costs. For most part, costs which must be apportioned are in group of 
accounts for maintenance of way and structures. 

Present separation rules provide for ascertainment of total expense of 
providing railway freight service by each carrier as an entity, or by groups 
of carriers as necessary, as factor of consideration by Commission in rate 
determination. Additionally, series of statistical data resulting from appli- 
cation of these rules over period of years on consistent basis establishes 
trends in railway passenger and freight operations for use of Commission 
and industry without reference to a particular controversy. Separation rules 
do not reflect, nor are they intended to provide, cost of operating individual 
trains; they are not intended to determine expenses which would be avoided 
if all passenger services were discontinued; and they are not intended to 
measure elusive ‘‘out-of-pocket”’ costs. These rules are result of years of 
review and analysis; study of possible need for revision in rules is continu- 
ing process. Critics of those rules have not come forward with any con- 
structive suggestions for their improvement, and any suggestions of that 
kind which may come to attention in future will receive appropriate consid- 
eration. No. 31954, Railroad Passenger Train Deficit, .... I. C. C. 
5-18-59, Commission. 


39.2 Passenger Train 
39.20 Generally 


39.20 Term “passenger deficit’? refers to amount by which revenues 
from railroad passenger-service operations fall short of covering operating 
expenses, taxes, and net rents assigned or apportioned to this service. 

Facts developed upon general investigation to inform Commission as to 
manner and method in which carriers by railroad subject to part I of Act 
conduct their passenger business, particularly in respect to nature and causes 
of deficit therefrom and possible ways of eliminating that deficit. Recom- 
mendations made pursuant to sec. 12(1) of Act and proceeding discon- 
tinued. No. 31954, Railroad Passenger Train Deficit, .... I. C. C. . 
5-18-59, Commission. 

39.22 Commutation Traffic 

39.22 It is impossible by use of published statistics alone to segregate 
cost of commutation traffic from that of passenger traffic as a whole; but in 
a number of cases involving commutation fares special studies have been 
presented, all indicating abnormally high operating expense of handling this 
traffic. No. 31954, Railroad Passenger Train Deficit, .... I. C. C. 
5-18-59, Commission. 


4. SERVICE & OPERATIONS 
40. Generally 


eee 


*? 


40. Generally 


40. Consistent with recommendations to Senate committee, investiga- 
tion by Congress should not be limited to narrow issues of working rules 
but should cover finances of railroads, possibilities of mergers, elimination 
of duplicating facilities, and related matters, as well as management prac- 
tices. No. 31954, Railroad Passenger Train Deficit, .... I. C. C. ... 
5-18-59, Commission. 


*? 
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41. Transportation 


41.1 Rail 
41.10 Generally 


41.10 In view of changed demand occasioned by growing preference 
for service provided by other forms of transportation, it appears that rail- 
road management should develop, on an industry-wide basis, policies and 
plans for reconstituting railroad passenger service into a less extensive net- 
work more closely tailored to needs of public. These should be based on 
exacting analyses utilizing best available information and coordinated and 
developed through regional and national conferences. Resulting policies 
and plans should be supported by complete data and unacceptable plans 
should also be stated with reasons. Adoption of these plans would not only 
permit improvement of passenger earnings, but would permit industry to 
improve service to its patrons at more attractive prices. No. 31954, Rail- 
road Passenger Train Deficit, .... I. C. C. ...., 5-18-59, Commission. 


41.13 Passenger Cars 


41.13 Having increased their net investment in passenger-train cars 
and passenger locomotives between 1946 and 1947 by about half a billion 
dollars, during periods when patronage was dropping steadily, respondents 
can hardly be charged with undue conservatism in modernizing their pas- 
senger facilities. No. 31954, Railroad Passenger Train Deficit, .... I. C. C. 
...., 5-18-59, Commission. 


42. Terminal 
42.5 Switching 


42.50 Generally 


42.50 Fact that part of interrupted haul is over main line and that 
movement is from one point to another named as separate stations for other 
purposes, does not change switching character of service. Tariff provides 
specific per-car basis of charges for that service. No. 32411, Sims Broker- 
age Co. v. Savannah State Docks R. Co., .... I. C. C. ...., 6-29-59, Div. 2. 


42.52 Carrier’s Duty 


42.52 Practices of Carriers Affecting Operating Revenues & Expenses, 
Part II, Terminal Expenses: In view of changed switching conditions within 
plant area, proposed services may be regarded as in nature of ordinary 
team-track and placement switching which carriers are obligated to per- 
form under their linehaul rates. Proposed services are similar to those 
approved as properly performed under linehaul rates within plant of John 
Morrell & Co. at Ottumwa, Iowa in 302 I. C. C. 5. See also 304 I. C. C. 177. 
Ex Parte 104, Hygrade Food Products Corp. Terminal Allowance, 

I.C. C. ...., 5-22-59, Div. 3. 


42.54 Uninterrupted Movement 


42.54 Practices of Carriers Affecting Operating Revenues & Expenses, 
Part II, Terminal Services: Delay and interruption in placing or removing 
cars resulting from operations of common carrier by rail on industry tracks 
shall not be deemed to be break in continuous movement of cars, nor in 
excess of ordinary operating convenience of carrier, nor circumstance for 
which industry is directly responsible. Thus, interference by rail carrier 
arising from operations of two or more rail carriers within single indus- 
trial plant does not constitute disability of industry. 294 I1.C. C. 159. Ex 
Parte 104, Hygrade Food Products Corp. Terminal Allowance, .... I. C. C. 
oeee, 5-22-69, Div. 3. 

42.54 Practices of Carriers Affecting Operating Revenues & Expenses, 
Part II, Terminal Services: Delay and interruption in placing or removing 
such cars resulting from operations of common carrier by rail on industry 
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tracks shall not be deemed to be a break in continuous movement of cars, 
nor in excess of ordinary operating convenience of carrier, nor a circum- 
stance for which industry is directly responsible. 294 I. C. C. 159. 

Upon further hearing, respondents found to be obligated to perform 
certain switching services within plant of Magnolia Petroleum Co., Chaison, 
Texas, at linehaul rates, and payment of allowance in lieu of such services 
found lawful, except as indicated. Findings in prior report, 209 I. C. C. 93, 
modified. Ex Parte 104, Magnolia Petroleum Co. Terminal Allowance, 
ere & -s , 6-22-59, Div. 3. 


2.56 pS of Charges 

42.56 Found that required payment of ferry charge for transferring 
loaded freight cars across straits between St. Ignace and Mackinaw City by 
carrier making delivery to ferry, is not shown to be unjust, unreasonable, 
or otherwise unlawful, or to result in unlawful divisions of joint rates. 


No. 31845, Duluth, S. S. & A. R. Co. v. Mackinac Transp. Co., .... I. C. C. 
, 5-22-59, Div. 2. 


44. Accessorial 


44.2 Transit 
44.20 Generally 


44.20 Since no transit arrangement has been established for proc- 
essing of iron and steel pipe or tubing by Pennsylvania or other carriers 
generally in official territory, there is no sound ground for concluding that 
failure to grant such arrangement at Columbus is unjust or unreasonable. 
No. 32407, Columbus Steel Supply Co. v. Pennsylvania R. Co., .... I. C. C. 

, 5-7-59, Div. 3. 


45. Allowances 


45.1 Terminal 
45.12 Switching 


45.12 Practices Affecting Operating Revenues & Expenses, Part II, 
Terminal Services: Found that switching services described of record are 
services of transportation which respondents, except Illinois Central, Chi- 
cago, I. & L., and Erie, are obligated to perform under linehaul rates, and 
for performance of which by industry respondents, except those just men- 
tioned, may lawfully pay allowance in accordance with sec. 15(13) of Act; 
and that allowance proposed is reasonable charge as maximum to be paid 
by those respondents. Findings in prior report 255 I. C. C. 531 are modified 
accordingly. Ex Parte 104, Hygrade Food Products Corp. Terminal Allow- 
Be ....4 6. , 5-22-59, Div. 3. 

45.12 Practices of Carriers Affecting Operating Revenues or Expenses, 
Part II, Terminal Services: Carrier may not pay allowance for switching 
service which it cannot physically perform. 263 I. C. C. 69, 89; 302 I. C. C. 
5. Ex Parte 104, Magnolia Petroleum Co. Terminal Allowance, .... I. C. C. 

6-22-59, Div. 3. 


46. Safety 
46.1 Safety Appliances 


46.10 Generally 


46.10 Rules Standards & Instructions for Installation, Inspection, 
Maintenance and Repair of Automatic Block Signal Systems, Interlocking, 
Traffic Control Systems, Automatic Train Stop, Train Control & Cab Signal 
Systems & Other Similar Appliances, Methods & Systems: Relief from re- 
quirements of sec. 136.410 granted on condition that trains or engines using 
or switching to or from sidings on applicant’s line between Halethorpe and 
Weverton, Md., as more fully set forth in its application, shall not clear 
= track. Ex Parte 171, Baltimore & O. R. Co., .... I. C. C. , 6-26-59, 

iv. 3. 
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46.10 It is duty of carriers to maintain among other things safe and 
secure running boards and proper maintenance in this respect should re- 
move possibility of personal injuries. 


High-side fixed-end gondola cars when equipped with removable steel 
covers found to require running boards and as nearly as possible, same 
safety appliances required for box or other house cars under order of March 
13, 1911, as amended. Petition denied. No. 32449, Sub 1, Safety Appli- 
ances on Covered High-Side Gondola Cars—Pittsburgh & L. E. R. Co., .. 

I. C. C. ...., 4-30-59, Div. 3. 


46.2 Inspection & Testing 
46.20 Generally 


46.20 Greater flexibility would be afforded to train movements without 
any impairment of protection intended under Locomotive Inspection Act if 
inspections are made at less frequent intervals than at each crew change 
point. As between an inspection each calendar day and an inspection once 
every 24 hours, latter is preferred from standpoint of safety of operations. 


An exception to rule permitting inspection at next crew change point 
beyond point at which 24-hour period expires, would eliminate costly delays 
without any material decrease in safety. 

Safety of train operation will not be impaired if units used in yard serv- 
ice are inspected once each calendar day. 


Filing of inspection reports at office of railroad at terminal at which 
unit is cared for will be less burdensome to carriers, and will tend to group 
such reports at lesser number of points making them more easily available 
for inspection by Commission representatives. 


Rule 203 of Rules and Instructions for Inspection and Testing of Loco- 
motives other than steam, amended. Ex Parte 203, Rule 203 of Rules & 
Instructions for Inspection & Testing of Locomotives other than Steam, 
---- ILC. C. ...., 6-2-59, Commission. 

46.20 Petition of Assn. of American Railroads granted, and petitions 
of certain carriers for modification or exception from 500-mile requirement 
of sec. 132.12 of Rules for Inspection, Testing and Maintenance of Air Brake 
Equipment, denied. No. 32406, Rules, Standards & Instructions for Installa- 
tion, Inspection, Maintenance & Repair of Power or Train Brakes, 

1. ©. C. 2.005 Seae-ee, Ear. &. 


46.3 Block Signals 
46.32 Automatic 


46.32 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Discontinuance of automatic block signal system between Staley and Ran- 
dolph Street, Champaign, Ill., including removal of 5 color-light, 2 indication 
automatic signals and 4 advance indicator signals, will not reduce protection 
or impair safety, and is justified. No. 28000, Sub 167, Illinois Central R. Co., 
Wabash R. Co., Illinois Term. R. Co. BS-Ap. 14251, .... I. C. C. 
6-29-59, Div. 3. 


46.4 interlockers 
46.41 Manual 


46.41 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Upon reconsideration, discontinuance of mechanical interlocking and instal- 
lation of crossing gate at Tower No. 109, San Antonio, Texas, approved. 
No. 28000, Sub 173, Missouri-K.-T. R. Co., & Texas, N. O. R. Co. BS-Ap. 
SGRees cans & CC. .0i25 GSS, Der. &. 
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46.5 Train Control 
46.50 Generally 


46.50 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Application of Southern Pac. Co. for modifications of traffic-control system 
between Klamath Falls and Crescent Lake, ea granted. No. 28000, Sub 
175, Southern Pac. Co. BS-Ap. 14295, .... I. C. C. , 6-30-59, Div. 3. 


5. RATE stauctune 
51. Ratemaking 


51.0 Jurisdiction 
51.03 Minimum Rates 


51.03 T.L. rates found unjust and unreasonable to extent they are or 
may be lower than minimum reasonable rates prescribed from Chicago to 
Dubuque in MC-C-1510, 68 M. C. C. 717 and 305 I. C. C. 369. I &S M- 
10393, Iron or Steel—Chicago to Dubuque, .... I. C. C. , 6-2-59, Div. 2. 


51.1 Bureaus 
51.19 Expulsion of Members 


51.19 In considering agreements for which approval under sec. 5a of 
Act has been sought, division 2 has said that causes for expulsion of carrier 
from tariff-publishing bureau, conference, or association should be limited 
to failure to pay financial obligations incurred under agreement. See 296 
I. C. C. 141, 142 and 298 I. C. C. 485, 487. Therefore, to extent sec. 3 of 
Article II provides for suspension or expulsion of members for any other 
reason, it unduly restrains freedom of action of individual members by sub- 
jecting them to possible suspension or expulsion from association for violat- 
ing any of provisions of bylaws or for failing to cure a breach or obligation 
other than one involving payment of money owed to association. Such 
portions of bylaws should be striken. Sec. 5a App. 9, National Bus Traffic 
Assn., Inc.—(Rate & Tariff Procedure)—Agreement, .... I. C. C. . 
6-29-59, Div. 2. 


51.2 Agreements 


51.20 Generally 


51.20 Agreement includes as participants, not only member carriers, 
but also Conference itself, and provides that Conference will act as agent for 
its members. Inclusion of conference or bureau in similar agreements has 
been approved where ultimate responsibility and authority for matters cov- 
ered by agreement rested with member carriers. 297 I. C. C. 593. Sec. 5a 
App. 66, Western Tank Truck Carriers—Agreement, .... I. C. C. 


5-11-59, Div. 2. 
51.3 Procedures 


51.32 Notice & Hearing 


51.32 By amended rule, applicants now propose to provide that con- 
sideration of proposal will be at meeting not less than 10 days after issuance 
of weekly proposal bulletin, which provides adequate notice insofar as time 
element is concerned, but rules should be amended further to cover addi- 
tional parties who are to receive notice. Sec. 5a App. 66, Western Tank 
Truck Carriers—Agreement, .... I. C. C. , 5-11-59, Div. 2. 


51.7 Final Dispositions of Applications 
51.72 Disapproved 
51.72 Ratemaking Agreement under Sec. 5a of Act Disapproved by 
Div. 2: 
National Bus Traffic Assn., Inc.—(Rate & Tariff Procedure)—No. 9, 
1. &. ©. , 6-29-59, (Approval withheld). 


Western Tank Truck Carriers No. 66, .... I. C. C. , 5-11-59 (approval 
withheld). 
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52. Freight Classification 
52.0 Generally 


52.0 Generally 


52.0 Certain Federal regulations list neutral fruit spirits under kinds 
of brandy and define ‘alcohol’? as not including substances known as 
whiskey, brandy, rum, gin, or other spirits produced at registered distilleries 
or fruit distilleries. These classifications are not necessarily controlling. 
Determination of freight charges must be made on basis of tariffs on file as 
applied to commodity actually shipped. Manner in which commodity is billed 
and regarded in trade, its value and use, and producer’s description of it for 
sale purposes are significant facts which weigh heavily in fixing commodity’s 
identity for transportation purposes. No. 32181, Monte Carlo Wine Indus- 
tries, Ltd. v. Luckenbach SS Co., Inc., .... I. C. C. ...., 5-19-59, Div. 3. 


52.01 Purpose 


52.01 Purpose of classification and corresponding class rates is to 
give recognition to differences in transportation characteristics of different 
articles transported. MC-C-2022, Atchison Chamber of Commerce v. A. & B. 
Transfer, Inc., .... I. C. C. ...., 6-1-59, Commission. 


52.02 Nature of Article 


52.02 Respondents’ deficit resulting from handling of so-called ‘‘bal- 
loon” freight can be diminished to some extent by judicious reclassification. 
It is indicated that classification ratings of some 107 items have been in- 
creased since hearings herein, and respondents should study feasibility of 
increasing others where justified by handling costs and competitive con- 
ditions. No. 32290, Increased L. C. L. Rates in Official Territory,.... 
I. C. C. ...., 5-19-59, Commission. 


53. Rate Adjustments 


53.4 Commodity Rates 
53.40 Generally 


53.40 Commodity rates are designed to meet special conditions. 52 
I. C. C. 439; 229 I. C. C. 20, 26; and 279 I. C. C. 377, 415. Prescribed base 
rates on potash with authorized increases, assailed in instant proceedings, 
were not superseded by class-rate revisions which thereafter became effective. 
If use of revised class rates were desirable, modification of percentage rela- 
tion might well be required. No. 32382, Arkansas Plant Food v. Chicago, 
S.er. me Ce, .... LC ©. ...2, ooeee, Bie. 2. 


53.5 Less Vehicle Load Shipments 
53.51 Shipment Surcharge 


53.51 Surcharge tends to negate ratings in classification. Permanent 
surcharge published indiscriminately upon large and small shipments, regard- 
less of weight of shipment or amount of rate applicable thereon, results in 
inequitable distribution of transportation burden and, in absence of special 
justification, may not receive approval. MC-C-2022, Atchison Chamber of 
Commerce, v. A. & B. Transfer, Inc., .... I. ©. C. ...., 6-1-59, Commission. 


53.7. Minimum Weights 
53.70 Generally 


53.70 Proposed volume ratings appear to be reasonably related to 
those proposed for L. T. L. I & S M-11833, Increased Classification Ratings 
on Bent Automobile Glass, .... I. C. C. ...., 5-7-59, Div. 2. 


— 
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53.73 Multipie Vehicle Loads 


53.73 Concerning multiple-car rates, Commission has required that 
reasonable relationship be maintained between such rates and corresponding 
single-car rates. 235 1. C. C. 485,502. I & S 6945, Paper—St. Francisville, 
La. to Chicago, IIL, .... I. C. C. ...., 6-5-59, Div. 2. 


53.75 Alternative Minima 


53.75 Established minimum of 80,000 lbs. does not appear to have 
caused inefficient use of available equipment. Some of the older rolling stock 
in use does not have capacity of cars more recently acquired. No. 32382, 
Arkansas Plant Food Co. v. Chicago, R. I. & P. R. Co., .... I. A emma 
5-6-59, Div. 2. 


53.8 Valuation Rates 
53.80 Generally 


53.80 Found, that Commission has no authority under sec. 20(11) of 
Act to consider proposed rail and motor carrier classification rules generally 
restricting application of existing ratings and rates to property valued not in 
excess of certain maximum amounts per pound, per package, or per ship- 
ment, establishing charges for declared values in excess thereof, and limiting 
the carriers’ liability for loss or damage to such maximum or declared values. 
Applications for approval thereof dismissed. (1) Ex Parte MC-49, Released 
Rate Rules—National Motor Freight Classification. (2) Ex Parte 197, 
Consolidated Freight Classification & Uniform Freight Classification, 
I. C. C. ...., 5-4-59, Commission. 


53.82 Released Rates 


53.82 Released and unreleased ratings should be considered, from 
transportation standpoint, as separate and distinct items. 303 I. C. C. 655. 


In view of findings that released and unreleased classification items 
were separate and distinct, there was no exceptions rate which could displace 
rate based on released classification rating, and only released rates order 
that may appropriately be considered here is No. 1104, which was in effect 
during period when these shipments moved. No. 31579, Dow Chemical Co. v. 
Chesapeake & O. Ry. Co., .... I. C. C. ...., 5-7-59, Div. 2. 


54. Joint or Through Routes, Rates & Divisions 


54.2 Establishment 
54.20 Generally 


54.20 Because defendants established no joint rates on sugar from 
Reserve and Gramercy pursuant to orders in Ex Parte Nos. 96, 99, and 102 
prior to repeal of Denison Act (1940), it follows that defendants’ present 
failure to establish such rates does not violate those ex parte orders. No. 
32160, Reserve Div., National Sugar Refining Co. v. Ahnapee & W. Ry. Co., 

o Be Ee Rh cc eey OOOO, Ee. oe 


54.7 Divisions 
54.71 Financial Need 


54.71 Commission may, in public interest, take into consideration 
financial needs of weaker road and accord it division larger than justice, 
merely as between parties, would suggest in order to maintain it in effective 
operation as part of adequate transportation system, provided share left 
to its connections is adequate to avoid confiscatory result. 265 U. S. 274, 
284 and 109 I. C. C. 127. No. 31845, Duluth, S. S. & A. R. Co. v. Mackinac 
Co a eee eee 5-22-59, Div. 2. 
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54.8 Cancellation of Joint Routes or Rates 
54.81 One of Several Routes 


54.81 Cancellation of routes in connection with Gainesville Midland is 
not shown to be consistent with public interest. I & S 6415, Cancellation 
of Routing, Paper, Gainesville Midland R. Co., .... I. C. C. ...., 5-12-59, 
Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.04 Market Equalization 


55.04 Evidence is convincing that proposed rates are reasonably com- 
pensatory, are necessary to place shippers at Philadelphia on rate level com- 
parable to that enjoyed by competing shippers elsewhere, and that there 
establishment will not constitute destructive competitive practice. I & S M- 
12024, All-Freight—Philadelphia to Rochester, .... I. C. C. ...., 6-11-59, 
Div. 2. 


55.06 Disruption of Rate Structure 


55.06 Additional reductions here proposed obviously would result in 
serious disruptions in rate adjustments of both rail and motor carriers, and 
would make impossible establishment of any semblance of stability in rate 
structures while other proceedings are pending. I & S M-11783, Meats & 
Packinghouse Products—Watson Bros. Transp. Co., Inc., .... I. C. C. 
5-22-59, Div. 3. 


55.2 Destructive Competition 
55.20 Generally 


55.20 In 62 M. C. C. 699, 63 M. C. C. 453, Commission found, among 
other things, that T.L. rates on freight, all kinds, to and from points in 
central, trunkline, New England, and western trunkline territories, and be- 
tween those territories, are and for future would be competitively destructive 
in contravention of National Transportation Policy, and less than reasonable 
minimum rates, to extent that they are less than rates, minimum 20,000 Ilbs., 
made 45 percent of rail docket 28300 first-class rates, or less than rates, 
minimum 30,000 lIbs., on freight, all kinds, when in mixed C.Ls., from, to, or 
between same points, where latter rates are lower than 45 percent of docket 
28300 first-class rates. No adequate reason appears here for departing from 
that minimum basis on this traffic. I & S M-12139, All Freight—Barrington, 
Ill. to Arbutus, Md., .... I. C. C. ...., 7-1-59, Div. 2. 


55.22 Rail v. Water-Truck 


55.22 Proposed rate appears to be essential if respondents are to par- 
ticipate in this traffic. However, like 67-cent rail rate, it should be restricted 
to loading and unloading by shipper and consignee. Proposed rate appears to 
be reasonably compensatory and, restricted as above, there is no indication 
that it will constitute destructive competitive practice. I & S M-11906, 
Matches—Barberton & Wadsworth, Ohio to Ill, .... I. ©. C. ...., 5-19-59, 
Div. 2. 


55.24 Motor Carrier 


55.24 Proposed rates are lower than corresponding rates published by 
Assn. and rail carriers; however, this fact, in view of spread between reve- 
nues under proposed rates and probably transportation costs, does not estab- 
lish that they are unlawful. I & S M-9605, Aluminum Articles—Newport, 
Ark. to East, .... 1.C.C. ...., 5-26-59, Div. 2. 
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55.4 Inherent Advantage 
55.40 Generally 


55.40 Accumulation of inventory sufficient to meet published barge 
minima, in contrast to a rail C.L. minimum, and slower time in transit, are 
among principal disadvantages of barge transportation. I & S 6945, Paper— 
St. Francisville, La. to Chicago, Ill., .... I. C. C. ...., 6-5-69, Div. 2. 


55.6 Rate Differentials 
55.62 Rail over Water 


55.62 Under present adjustment, $20 per-ton rate would apply, which 
would result in saving of 56 cents a 100 lbs. on return of cores bearing rail- 
delivery paper. Annual saving on return of 464 tons of cores used in year’s 
supply of paper would be $5,196.80, or about 13 cents per ton of paper 
received. This is an element of shipper cost which is entitled consideration. 
299 I. C. C. 255, 258, 261. 


Proposed rates exceed direct costs and would make substantial contribu- 
tion to overhead. Single-car load rate exceeds estimated overall costs of 
using barge transportation by roughly 10 percent, a differential required or 
approved in numerous proceedings. 296 I. C. C. 121, 135. 


While rate of consumption of paper in printing process is not shown, 
it is reasonable conclusion that since 16,000 tons can be stored and 500 tons 
are delivered in one multiple-car shipment, there normally will be no demand 
for rapid service. Thus, there appears to be no need, in this instance, for 
customary differential in favor of barge service. I & S 6945, Paper—St. 
Francisville, La. to Chicago, Tll., .... I. C. C. ...., 6-5-59, Div. 2. 


55.8 Compensativeness 
55.80 Generally 


55.80 Proposed rates cannot be justified only on premise of respon- 
dent’s fear that it may lose its backhaul alcoholic-liquor traffic. Proposed 
changed rate which is not shown to be reasonably compensatory for service 
to be performed may not receive Commission approval. I & S M-12028, 
Glass Bottles—Indianapolis to Lawrenceburg, Ind., .... M. C. C. ...., 6-2- 
59, Div. 2. 


55.80 Commission’s duty is not done by permitting rates generally to 
gravitate to bare out-of-pocket cost. That might be result on all competitive 
traffic if cost were to become sole criterion by which to judge minimum 
lawfulness of rates, to detriment of all carriers concerned and national 
transportation system. I & S 6945, Paper—St. Francisville, La. to Chicago, 
Bc veces Ge Ge vc ccee OS, wee. & 


55.81 Burden of Showing 


55.81 Law imposes on respondent burden of proving, as minimum re- 
quirement, that proposed reduced rates would be reasonably compensatory. 
No cost data were presented, and rate comparisons of record, above illus- 
trated, are strong indication that rates proposed are below reasonable mini- 
mum level and constitute destructive competitive practice. In these circum- 
stances, proposed schedules may not receive + wow I & S 7069, Clothing 
& Related Articles—Official Territory, .... I. C. C. ...., 5-18-59, Div. 3. 


55.81 Minimum requirement, in proceedings such as this, is positive 
showing that proposed reduced rates are reasonably compensatory. I & 8S 
M-11969, Foodstuffs—Bet. Rochester, N. Y. & Medina, Ohio, .... I. C. C. 

, 5-27-59, Div. 2. 


55.81 Burden is upon respondents to prove that proposed rates would 
be reasonably compensatory. I & S M-12044, Fresh Meats—Transcontinental 
Westbound—Frank Baxter, .... I. C. C. ...., 6-12-59, Div. 2. 
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55.81 Burden of proof that rate proposed w ve cnanged is just and 
reasonable rests upon respondent. Minimum requirement in this respect 
is that rate proposed be shown to be reasonably compensatory. I & S M- 
11901, Iron or Steel Castings—Wichita, Kan. to Peoria, Ill., .... I. C. C. 

, 6-10-59, Div. 2. 


55.81 Burden of proving that proposed reduced rates are just and 
reasonable is upon proponents thereof. Essential element to be considered 
is whether such proposed rates would be reasonably ener ar @ I1gé&s8 
7072, Rail-Trailer & Sea-Land Rates—East to Southwest, .... I. 

6-29-59, Div. 3. 
To Same Effect: 


I & S M-11968, Reduced Local Class Rates for Sims Motor Transp. 
Lines, Inc., .... I. C. C. , 6-11-59, Div. 3. 


I & S M-120538, Stop-Off ‘Changes on Printing Paper from Modeno & 
Reading, Pa., .... I. C. C. , 6-2-59, Div. 2. 


55.81 Burden of proving that proposed rate is just and reasonable 
rests with respondent. Rate must be shown to be compensatory before it 
may be approved as just and reasonable. I & S M-12052, Welding Electrodes 
—Cleveland, Ohio to Boston, Mass., .... I. C. C. , 6-29-59, Div. 2. 


55.82 Rail Rates 


55.82 In summary, restatement shows that weighted-average cost of 
transporting ton of this traffic from Mt. Vernon to Chicago was $2.045 in 
1957. Record indicates that between 1957 and time of hearing in Nov. 1958, 
cost of handling this traffic increased 6 percent, so that present out-of-pocket 
cost approximates $2.15, or 7 cents more than respondent’s present rate of 
$2.08. It follows that proposed rate of $1.89 falls far short of covering 
respondent’s out-of-pocket cost, and is noncompensatory. I & 8S 7011, 
Ex-River Coal—Mt. Vernon, Ind. to Chicago District, .... I. C. C. 
7-6-59, Div. 2. 


55.88 Motor Carrier Rates 


55.83 Evidence submitted by respondent to show that proposed rates 
are reasOnably compensatory, such as fact that they yield earnings com- 
parable to those from compared rates of respondent on same commodities 
for similar distances, cannot be overlooked. There is no indication that 
compared rates are depressed or for any reason afford improper standard 
with which to measure compensativeness of proposed rates. Substantial 
amount of traffic moves at compared rates. It appears that proposed rates 
are reasonably compensatory. I & S M-8890, Aluminum or Aluminum 
Articles from or to Newport, Ark., .... I. C. C. , 5-20-59, Commission. 

55.83 Unrebutted evidence of protestants indicates that average oper- 
ating expenses of other respondents are substantially greater than those of 
Associated, and greater than minimum yield from proposed rate. In these 
circumstances, proposed rate cannot be found compensatory for other re- 
spondents. I & S M-11508, Calcium Carbonate—Mass. to N. Car., 

x & ©. , 6-12-59, Div. 2. 


55.83 Truck-mile yield of 70 cents compares favorably with respond- 
ent’s average expense of 54.7 cents a truck-mile and its average truck-mile 
revenue of 58.9 cents. I & S M-11870, Groceries—Bet. Richmond, Baltimore 
& Washington, D. C., .... 1. C. C. , 5-21-59, Div. 3. 

55.83 Truck-mile revenue to be realized from proposed rate fails, by 
substantial margin, to meet respondent’s average truck-mile cost on traffic 
moving outbound from its Wichita and Peoria terminals. Also, these costs 
make no allowance for terminal rents. I & S M-11901, Iron or Steel 
Castings—wWichita, Kan. to Peoria, Tll., .... I. C. C. , 6-10-59, Div. 2. 


55.83 Respondent’s cost data may not be accepted as reliable. Record 
does not supply underlying data for lumber volume estimated for 12-month 
period, nor is it clear what is represented by rate used of 97 cents. For 
year 1957, 51 percent of respondent’s total operating expenses was paid for 
purchased transportation. Computation of cost of leased equipment for 
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trips of various lengths shows that those costs have no relation to number 
of miles operated and therefore do not represent actual costs of operating 
vehicles. Also extent that cost of leased equipment would offset other ex- 
penses is not shown; for instance, there is no clear indication that it in- 
cludes drivers’ wages. I & S M-11440, Lumber—wWestern Auto Transports, 
Dig «60 0. os Se ee , 6-29-59, Div. 3. 


55.83 Respondent has assumed that present rates are compensatory 
and thus argues that its proposed rates would be compensatory because 
minimum revenue per load would be substantially same. On this record no 
such assumption is warranted, and motor protestants’ average loadings 
under present rates are close to higher minimum, so that apparently result 
under proposed rates would be actual revenue reduction. No adequate cost 
study, whereby compensatory nature of these rates could be measured, has 
been presented. I & S M-11788, Meats & Packinghouse Products—Watson 
Bros. Transp. Co., Inc., .... I. C. C. ...., 5-22-59, Div. 3. 


55.85 Forwarder Rates 


55.85 Respondent’s net revenue on terminal-to-terminal shipments 
weighing from 20,000 to 30,000 lbs. ranges from about $284 to $426 per 
shipment. After deducting from $10 to $240 per shipment under proposed 
rule, respondent would still retain amounts ranging from $274 to $186, 
and it would be relieved of cost of either unloading, or unloading and store- 
door delivery, which, according to record, would range from about $50 to 
$150 per shipment. After considering cost of loading at 25 cents, respondent 
would retain amounts ranging from about $224 to $111 per shipment. It 
thus appears that rates as proposed would yield substantially more than 
full cost plus a reasonable profit. I & S 6993 (Sth - ey ak Order), 
Forwarder Volume Commodity Rates—Transcontinental, oh oS. 
5-18-59, Div. 3. 


56. Demurrage & Storage 
56.0 Generally 


56.01 Nature & Purpose 


56.01 Demurrage charges are imposed, not only as deterrent against 
undue detention of cars, but to secure for carrier some compensation for use 
of such cars beyond free time granted for loading and unloading thereof. 
No. 32471, National Paint & Manganese Co. v. Baltimore & O. R. Co., .... 
y Ros Se , 5-27-59, Div. 2. 


56.04 Pier Storage 


56.04 Contract of carriage gives shipper no right of free storage in 
carrier’s cars. Complainant’s shipping instructions, in circumstances out- 
lined, were impossible of performance without incurring either storage 
charges at shipside or assailed demurrage charges at destination. No. 32471, 
National Paint & Manganese Co. v. Baltimore & O. R. Co., .... : 

5-27-59, Div. 2. 


56.1 Carrier’s Duties 
56.13 Storage on Public Tracks 


56.13 There is no showing that defendant failed to move cars from 
storage tracks to team tracks upon request of complainant’s representatives, 
and there is no contention that demurrage and storage rules under which 
these charges occurred were in any respect unlawful. 292 1. C. C. 151. 

Demurrage and storage charges sought to be collected for detention 
of certain cars loaded with lumber, found not shown to be unjust or un- 
reasonable. No. 32305, Ajayem Lumber Corp. v. Long Island R. R. Co., 
cone Oe Me , 5-25-59, Div. 2. 
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56.16 Bunching 


56.16 Manifestly, since each of vessels was unloaded within two days 
or less, it was necessary to load more than three cars a day or resort to 
ground storage. In these circumstances, there is no sound basis for finding 
that resulting demurrage charges were in any way attributable to any act 
or neglect on part of defendants. 


Demurrage charges collected for detention at Lynchburg, Va., of cars 
containing imported manganese ore, found not shown to have been inap- 
plicable, unjust or unreasonable. No. $2471, National Paint & Manganese 
Co. v. Baltimore & O. R. Co., .... I. C. C. ...., 5-27-59, Div. 2. 


56.3 Relief from Penalties 
56.81 Labor Disputes 


56.31 Penalty element in demurrage charges is imposed to induce 
prompt release of cars. Thus, where it has been shown that cars were 
detained due to strikes by persons other than those employed by complain- 
ant, and that complainant in such circumstances exercised due diligence to 
avoid detention, Commission has awarded reparation on strike basis in 
numerous proceedings. Here, it is clear that detention was due to circum- 
stances beyond complainant’s control, and that complainant made every 
reasonable effort to avoid detention. Demurrage charges for detention of 
cars containing construction material at Columbia Falls, Mont., because of 
strike, found to have been unjust and unreasonable. Reparation awarded. 
No. 32539, Anaconda Aluminum Co. v. Great Northern Ry. Co., .... I. C. C. 
e+, 4-27-59, Div. 3. 


56.34 Embargoes 


56.34 Embargo is an emergency measure placed because of some dis- 
ability on part of carrier which makes latter unable properly to perform its 
duty as common carrier. It is not placed for protection of shipper or con- 
signee, and neither shipper nor consignee can insist upon placement of 
embargo as matter of right. 274 I. C. C. 513, 518. No. 32305, Ajayem 
Lumber Corp. v. Long Island R. R. Co., .... I. C. C. ...., 5-25-59, Div. 2. 


56.36 Patron Disability 


56.36 Determining factor in this proceeding is not whether car short- 
age existed or service order affecting these cars was in effect, but whether 
extraordinary accumulation of cars following strike was completely beyond 
complainant’s control. No. 323805, Ajayem Lumber Corp. v. Long Island 
Bee Bee GR, cece LG. Gy 2009 Beene, Eat 2. 


57. Tariffs 


57.1 Publisher 


57.15 Requisite Operating Authority 


57.15 It is fundamental that carrier may not publish rates on com- 
modities from and to points which it has no authority to serve in transpor- 
tation of such commodities. Thus, it is unnecessary to consider issue of 
justness and reasonableness of proposed initial rates. Respondent will be 
expected to comply with terms and conditions of its permit. I & S M-11370, 
Groceries—Bet. Richmond, Baltimore & Washington, D. C., .... I. C. C. 
occ ey OPBE Oe, Dev. B. 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 I & S 6995, Substituted Service—Chicago, B. & Q. R. Co., .. 
I. C. C. ...., 5-27-59, Div. 2. (Please See 21.78, Same Title). 
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57.3 Interpretation 


57.31 Definitions 


57.31 As far back as Cummins Amendment, 33 I. C. C. 682, 694-695, 
Commission said: ‘‘It is well-settled rule of statutory construction that word 
‘and’ may be read as ‘or’ in deference to meaning of context.’’ See 43 
M. C. C. 778, 779-780; and 301 I. C. C. 575. 


In 151 I. C. C. 376, 377, division 4 pointed out that “in ascertaining 
meaning of language of a tariff, the object sought to be accomplished must 
be considered.” No. 32161, Central Soya Co., Inc. v. Arcade & A. R. Corp., 

cue Be Se , 5-22-59, Commission. 


57.83 Intent of Framers 


57.33 Meaning of considered tariff item is not clear, and this fact is 
aggravated by action of defendant carriers in according transit privileges 
thereunder until, following dispute, they determine that such privileges did 
not apply. While provision could be read to mean that shipments originating 
in Mo. and destined to eastern states were denied transit, considering 
tariff as a whole and its history, it is clear that it was intent of framers 
to except from transit privileges only shipments originating in production 
territory generally west of Mississippi River and returned thereto. 
32161, Central Soya Co., Inc. v. Arcade & A. R. Corp., . 

5-22-59, Commission. 


57.33 It is well-understood principle that in ascertaining meaning of 
language of a tariff, object sought to be accomplished is to be considered, 
and if language is fairly susceptible of reasonably plain meaning, that con- 
struction should be put thereon. 1511. C. C. 376, 377. No. 31757, General 
Motors Corp. v. New York Central R. Co., .... I. C. C. ...., 4-20-59, 
Commission. 


57.87 Points or Areas Covered 


57.37 Read within context of tariff as a whole, including title page, 
and of particular item, it is evident that provision contemplates service by 
Savannah & Atlanta beginning or ending at interchange tracks, especially 
since no other carrier than Docks Railroad can operate within area. No. 
32411, Sims Brokerage Co. v. Savannah State Docks R. Co., .... I. C. C. 

., 6-29-59, Div. 2. 


57.39 Particular Provisions 


57.39 Tariff provides, in effect, that where a higher rate applies to a 
less distant intermediate point, carriers will establish same rate to inter- 
mediate point as applies to more distant point. This is limit of carriers 
holding out. Subsequent publication of lower rate to intermediate point 
than applies to more distant point does not enlarge carriers holding out. 
No. 82528, B. A. Ewers v. Missouri Pac. R. Co., .... I. C. C 
Div. 2. 


57.39 Phrase “in effect on a given shipment” in quoted rule (generally 
known as item 300 series) means published as required by sec. 6 of Act and 
not necessarily applicable. 298 I. C. C. 696; 302 I. C. C. 61; and 30 I. C. C. 
185; 302 I1.C.C. 757. No. 31757, General Motors Corp. v. New York Central 
we Gis acas Se oS , 4-20-59, Commission. 


57.4 Binding Force 
57.40 Generally 


57.40 In several proceedings, reparation was awarded in amount of 
switching charges of connecting carriers collected where it was clearly shown 
that it was intent of railroad to absorb such charges and failure of railroad 
to provide for such absorption was solely through inadvertence or oversight. 
34 I. C. C. 725. See also 229 I. C. C. 633. Like conclusion herein is 
warranted. No. 326038, Corbin’s Bonded Whse. v. Seaboard Air Line R. Co., 
es. % , 6-29-59, Div. 2. 
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58. Charges 


58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Gluestock rates, not hides rates, found applicable on shipments 
of cattle-hide trimmings or heads. No. 32168, Merrimack Leather Co., Inc. 
v. Boston & M. R., .... 1.C. C. ...., 5-25-59, Div. 2. 


58.04 Provisions Considered 


58.04 As no rate was published from Billings to Isabella in tariff 
referred to, alternating provision of governing tariff had no force and effect, 
and assailed rate was applicable on shipments. No. 82403, Arrowhead 
Constructors v. Chicago, B. & Q. R. Co., .... I. C. C. ...., 5-26-59, Div. 2. 


58.1 Description of Articles 
58.10 ' Generally 


58.10 Exceptions rating on leather cloth is restricted by term n.o.i. 
in description of exceptions item. This term means not otherwise indexed 
by name in governing classification. Rating would apply, therefore, only 
in absence of more specific description in classification. However, articles 
are more specifically described in classification under items 27270 and 
95935, and ratings of latter two items remove application of exceptions 
rating on leather cloth. No. 32330, Columbus Coated Fabrics Corp. v. 
Wilson Freight Fwdg. Co., .... 1. C. C. ...., 7-2-59, Div. 2. 

58.10 No. 32181, Monte Carlo Wine Industries, Ltd. v. Luckenbach 
SS Co., Inc., .... I. C. C. ...., 5-19-59, Div. 3. (Please See 52.0, Same 
Title.) 


58.10 Subsequent change in tariff description is fact to be considered, 


but it is not determinative of applicability issue presented. No. 32207, 
Tower Construction Co. v. Chicago, B. & Q. R. Co., .... I. C. C. 
7-8-59, Commission. 


°9 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.04 Identification of Nature of Shipment 


60.04 Nature and character of a commodity at time it is tendered for 
shipment determines its identity for transportation purposes. Significant 
facts which weigh heavily in making this determination are producer’s 
description of commodity for sale purposes, manner in which it is billed, 
its use and value, and how it is regarded in trade. Use to which a com- 
modity may be put is not controlling, but it is helpful in determining what 
commodity is. No. 32168, Merrimack Leather Co., Inc. v. Boston & M. R., 
toes Be We Be oss 0y Oe, aee.. 2. 


60.09 Extraneous Considerations 


60.09 Defendants knew when traffic was solicited that fish meal would 
be shipped for storage in Scott warehouse. To avoid unnecessary strike 
barmful to Lackawanna and to City of Scranton, which depends upon that 
earrier for essential transportation and employment, complainant, without 
apparent benefit to itself, arranged for removal of 15 C.Ls. from Scranton. 
It was under no legal obligation to do so, because storage at that point 
was authorized in defendants’ tariffs. In these circumstances, it was unjust 
and unreasonable to collect charges based on rate higher than that which 
would have applied had shipments moved over more direct route from 
Belford to Frankfort. No. 32465, J. H. Smith, Inc. v. Central R. Co. of 
Bs Bay ova s Be Ge Gy csccy Owe, Eee. &, 
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60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Mere fact that rate assailed was subsequently voluntarily re- 
duced is inadequate support for finding of hn woe: of prior rate. 
No. 32523, B. A. Ewers v. Missouri Pac. R. Co., .... I. C. C. , 7-9-59, 
Div. 2. 


60.10 Principle that subsequent reduction of rate does not establish 
unreasonableness of prior rate is well known. No. 32429, Pittsburgh Coke 
& Chemical Co. v. Pittsburgh & L. E. R. Co., .... 1. C. C. ...., 5-8-59, 
Div. 2. 


60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Fourth-section violation over one route creates no presumption 
that rate charged over another route between same points was unreasonable. 
181 I. C. C. 697; 291 I. C. C. 567, 569. This is particularly true here, where 
route of movement to Vancouver, through Tacoma and Longview, is 30 
percent longer than more direct route over which Vancouver is intermediate 
to Longview. No. 32521, Utah-Idaho Sugar Co. v. Chicago, M., St. P. & 
Pe Ge «24+ SG , 5-20-59, Div. 3. 


60.33 Through v. Aggregate of Intermediate Rates—Rail 


60.33 Rates as charged were in violation of Fourth-section order 
authorizing establishment of rates to intermediate point and are unjust and 
unreasonable to extent they exceed combinations made over that point. 
No. 32422, Magnet Cove Barium Corp. v. Missouri Pac. R. Co., .... I. C. C. 

, 6-4-59, Div. 2. 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Prima facie showing (that single-factor through rate which 
exceeds combination over same route is unreasonable) may be rebutted. 
302 I. C. C. 720, 723. MC-C-1891, Oilfield Equipment, Materials & Supplies 
to & bet. Southwest, .... I. C. C. , 4-29-59, Commission. 


60.4 Reasonableness of Combination of Local Rates 
60.44 Comparison with Single-Factor Rate 


60.44 Comparison of combinations of inbound & outbound rates with 
lower joint one-factor rates applicable on iron & steel pipe between points 
in Official territory, on one hand, & points in western trunkline & south- 
western territories, on other hand, is comparison of rates for unlike services, 
and is not convincing. No. 32407, Columbus Steel Supply Co. v. Pennsyl- 
we OO, .... & C. ©. , 5-7-59, Div. 3. 


60.8 Express Rates & Charges 
60.89 General Increases 


60.89 Conclusions and findings in prior report, 304 I. C. C. 699, re- 
lating to merchandise traffic from retail stores to customers, modified to 
permit increase of 15 percent in class rates on outbound shipments by 
retail stores of articles on which incentive rates are not maintained, and 
on shipments of articles on which incentive rates are maintained when 
shipments thereof from any origin tendered at one time weigh less than 
300 lbs. Exemption from any increase in class rates of articles presently 
subject to incentive rates when weight of shipments from any origin 
tendered at one time at one address is 300 lbs. or more, affirmed. Ex Parte 
210, Increased Express Rates & Charges, 1957, .... I. C. C. , 6-24-59, 
Commission. 
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61. Analogous or Homogeneous Articles 
61.0 Generally 


61.01 Commodity v. Class 


61.01 Mere fact that other articles rated same are assigned commodity 
rates does not establish that instant class rate was unjust or unreasonable. 
See 288 I. C. C. 701. No. 32207, Tower Construction Co. v. Chicago, B. & 
Q@. R. Co., .... ILC. C. ...., 7-8-6569, Commission. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Appropriate standard with which to measure justness and 
reasonableness of rates over Gainesville Midland routes is level of com- 
parable rates from and to same points over competitive routes. See 299 
I. C. C. 335; sustained, 153 F. Supp. 57. I & S 6415, Cancellation of 
Routing, Paper—Gainesville Midland R. Co., .... I. C. C. ...., 5-12-59, 
Commission. 


62.01 Disparity among compared rates and absence of evidence with 
respect to circumstances surrounding establishment thereof preclude deter- 
mination that they afford proper measure of lawfulness of proposed rates. 
I & S M-11969, Foodstuffs—Bet. Rochester, N. Y. & Medina, Ohio, 

g ©. ©. 1.005 Gomeewe, Dev. &. 


62.01 Rates charged appear to be on about same level as rates on 
same commodity from other origins from which complainant has received 
shipments. No. 32504, Marvel Roofing Products, Inc. v. Atchison, T. & S. F. 
Be hy os es 5. ©. 202 sy See, Eee. 8. 


62.03 Similar Transportation Characteristics 


62.03 Reasonable maximum class rates from zone III point to any 
destination in western trunkline territory, such as Isabella, should be at 
least no higher than corresponding rates from zone IV point to same desti- 
nation for approximately same short-line distance, except where transpor- 
tation circumstances different from normal may prevail from one or more 
of respective origins. No. 32403, Arrowhead Constructors v. Chicago, 

i. ©. GC. ...., G-ae-ee, uv. &. 


62.03 Comparisons made with assembling and distribution rates pub- 
lished by protestant are of little probative value without showing of simi- 
larity in transportation conditions surrounding establishment of proposed 
and compared rates. I & S M-11985, Distribution Rates—Central Freight 
Trucking, Inc., .... I. C. C. ...., 6-22-59, Div. 3. 


62.03 Proposed ratings compare favorably with ratings which have 
been approved for commodities having transportation characteristics no 
more favorable than those of bent automobile glass. I & S M-11833, 
Increased Classification Ratings on Bent Automobile Glass, .... I. C. C. 
. ee, 5-77-59, Div. 2. 


62.03 List of 191 commodities was presented on which defendants 
have published transcontinental L.C.L. commodity rates ranging from a 
few cents to $1.83 lower than class rate of $4.72 herein found applicable. 
No. 32207, Tower Construction Co. v. Chicago, B. & Q. R. Co., .... I. C. C. 
...., 7-8-59, Commission. 


62.04 Normalcy of Compared Rates 


62.04 Rates depressed because of competitive influences are not 
proper measure of reasonable maximum basis. No. 32315, Fargo Chamber 
of Commerce v. Akron, C. & Y. R. Co., .... I. C. C. ...., 5-4-59, Div. 2. 
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62.04 Basis for establishment of relatively low rate from Birmingham 
is not shown, present defendants having no control thereover; but it is clear 
that such rate is not proper standard for use in passing upon maximum 
reasonableness of assailed rate from Neville Island. No. 32429, Pittsburgh 
Coke & Chemical Co. v. Pittsburgh & L. E. R. Co., DG sadce 
5-8-59, Div. 2. 


62.04 Conceivably, depressed rates might be so widespread in par- 
ticular area as to constitute normal level of rates therein; but that is not 
shown to be true as to instant commodities. I & S 6545, Stoves & Related 
Articles—South to North, .... I. C. C. ...., 6-8-59, Commission. 


62.06 Paper Rates 


62.06 Fact that another carrier, which may or may not participate 
in this traffic, publishes lower rate than that proposed does not warrant 
finding that proposed rate is just and reasonable. I & S M-11934, Tapioca 
Flour—New York, N. Y. to Cincinnati & Hamilton, Ohio, ....1I.C.C....., 
6-2-59, Div. 3. 


62.07 Rate via Competing Route 


62.07 Mere fact that rate over one route is higher than that over other 
routes raises no presumption of unreasonableness. 292 I. C. C. 662, 664. 
No. 32470, Dow Chemical Co., Del. Corp. v. Denver & R. G. W. R. Co., .... 
I. C. ©. 2. og CoERSO, BV. 2. 


63. Value of Service 


63.6 Industrial Manufactures 
63.61 Iron & Steel Articles 


63.61 Comparison is made by complainant with class-22.5 rate equal 
to $32.70 which applied on old rails from and to these points. Commission 
is not advised as to what kind of old rails were covered by this rate. Ap- 
parently commodity description included only old rails having value for 
remelting or rerolling purposes. Such rails generally take lower rates than 
new rails. No. 832481, R. E. McKee General Contractor, Inc. v. Southern Pac. 
OA, ..6+ LG. 6. ...05 Gee, Oe 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Rates which substantially exceed full costs are not necessarily 
in excess of maximum reasonable level by reason of that fact alone. No. 
32391, Commodity Credit Corp. v. Texas & P. Ry. Co., .... 

5-13-59, Div. 2. 


64.03 While cost data upon which respondents rely produce reasonable 
guide as to relationship of gross revenues received from L.C.L. traffic to 
costs of handling that traffic as a whole, respondents have not established 
that L.C.L. traffic (in shipments of less than 5,000 lbs.) handled in each of 
various mileage blocks and each of rate classifications, particularly that 
rated higher than first class, is being handled at deficit (loss) and is not 
bearing proper share of transportation burden. No. 32290, Increased L.C.L. 
Rates in Official Territory, .... I. C. C. ...., 5-19-59, Commission. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 
64.10 Provision for empty-car movement is in nature of an overhead 
cost applicable to carrier’s operations as a whole, and should be considered 


in determining costs. I & S 7062, Automobiles—N. Y. & N. J. Ports to 
Central Territory, .... I. C. C. ...., 6-30-59, Div. 3. 
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64.10 Terminal-cost formula provides for inclusion of passenger-train 
deficit as an element of cost so that its effect may be known. As linehaul 
rates must assume portions of this deficit, switching rates should also be 
required to share therein. I & S 6771, Increased Switching Charges at 
Memphis, Tenn., .... I. C. C. ...., 6-29-59, Div. 2. 


64.10 I & S M-11440, Lumber—wWestern Auto Transports, Inc., .... 
I. C. C. ...., 6-29-59, Div. 3. (Please See 55.83, Same Title.) 


64.10 Since preponderance of respondent’s tonnage is from Kansas 
City to Watertown, it would seem more realistic, in determining operating 
cost of this traffic, to use proposed minimum rather than system average 
loading. I & S M-11899, Meats—Watertown, S. Dak. to Kansas City, Mo., 
«bee Be Mee Re 66 ey Oe, Ee 


64.10 Station salaries and wages, as well as payroll taxes, can be 
separated as to constant and variable costs. In assigning them to variable 
costs, they should properly be further separated between clerical, billing, and 
collecting on per shipment basis, and platform handling on weight basis. 
I & S 7044, Radios, Boots, etc.—East to Texas, .... I. C. C. ...., 5-26-59, 
Div. 2. 


64.11 Average Costs 


64.11 Averages embraced all expenses incurred by respondent in opera- 
tion of equipment used, including interchange costs, as well as fixed overhead 
expense and depreciation. They are based on shipments of T.L. and L.T.L. 
traffic, and include loaded as well as empty mileage. In 1955, latter was 11.4 
percent of respondent’s total mileage, and its operating ratio in that year was 
92.44 percent. It thus appears that these costs are overstated when applied 
to traffic such as that herein, consisting only of T.Ls. and moving in single- 
line service with absence of interchange costs. I & S M-8890, Aluminum or 
Aluminum Articles from or to Newport, Ark., .... I. C. C. ...., 5-20-59, 
Commission. 


64.11 Comparison of territory-wide averages does not constitute proper 
standard for determining compensativeness of proposed rates where, as here, 
hauls are of extraordinary length. I & S M-9605, Aluminum Articles— 
Newport, Ark. to East, ....1I.C.C. ...., 5-26-59, Div. 2. 


64.11 It has been frequently found that system average expenses are 
of limited value in determining lawfulness of rates on particular movement. 
However, they are entitled to consideration, and where, as here, they are 
well in excess of minimum revenue which would result from proposed rates 
doubt arises as to compensativeness of rates. I & S M-11928, Malt Bever- 
ages & Containers bet. Ohio & Newark, N. J., .... I. ©. C. ...., 5-6-59, 
Div. 3. 


64.12 Out-of-Pocket Costs 

64.12 Practically all freight-forwarder costs are variable for reason 
that they are based almost exclusively on purchased transportation. I &S§S 
7044, Radios, Boots, etc.—East to Texas, .... 1. C. C. ...., 5-26-59, Div. 2. 


64.14 Typicality of Cost Study 


64.14 Costs shown in Statement 1-57 are determined on average basis 
and are not necessarily representative of those on instant shipments moving 
for export. No. 32391, Commodity Credit Corp. v. Texas & P. Ry. Co., .... 
I. C. C. ...., 5-18-59, Div. 2. 


64.14 Days of two weeks used cannot be said to be representative of 
average service on this traffic. I & S M-11198, Tile or Tiling within Los 
Angeles Area, .... I. C. C. ...., 5-7-59, Div. 3. 
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64.15 Round-Trip Costs 


64.15 For cost purposes where exact mileage is not known, 6 percent 
(which is an average developed from studies made by Commission’s cost 
finding section) is added to estimated distance to account for circuity. 

Linehaul costs shown are incomplete because not based on round-trip 
load factor. I & S M-9643, Feeds—Nashville, Tenn. to Louisville, Ky., .... 
I.C.C. ...., 6-4-69, Div. 2. 


64.2 Contract Carrier Costs 
64.20 Generally 


64.20 Commission has repeatedly rejected added-traffic theory of ascer- 
taining cost in determining compensativeness of rates. I & S M-11512, 
Sugar & Syrup—New York & Yonkers, N. Y. to Hershey, Pa., .... I. C. C. 
..e+, 5-29-59, Div. 3. 


65. Charges for Special Services 


65.1 Transit 
65.10 Generally 


65.10 Charge for storage-in-transit of fish meal and fish scrap at Avis, 
Pa. & West Carteret & Trenton, N. J., found not shown to have been or to be 
unjust, unreasonable, or otherwise unlawful. No. 32501, J. H. Smith, Inc. v. 
Central R. Co. of N. J., .... I. C. C. ...., 6-24-59, Div. 3. 


65.10 Proposed reduced motor-carrier stop-off charge on printing paper 
from points in Pa. to points in D. C., Md., N. J., N. Y. & Va., found not shown 
to be just and reasonable. I & S M-12053, Stop-Off Charges on Printing 
Paper from Modena & Reading, Pa., .... I. C. C. ...., 6-2-59, Div. 2. 


65.2 Terminal Service 
65.22 Switching 


65.22 Switching services are in nature of special services, and charges 
therefor should produce sufficient revenue to cover not only expenses of 
providing services, but also proper proportion of carrier’s constant costs, 
which include fair return on its property and equipment. 


Proposed increased charges on (a) interterminal switching for account 
of originating carrier on traffic destined to oil terminals or for account of 
destination carrier on traffic originating at oil terminals, and (b) subsequent 
switching after initial placement to extent that such charge involves subse- 
quent intraplant movement, at Memphis, Tenn., found not shown to be just 
and reasonable. Proposed charges ordered cancelled without prejudice to 
establishment of charges in conformity with findings made. 


Proposed increased charges for interterminal (except as noted in pre- 
ceding paragraph), intraterminal, intraplant, subsequent switching after 
initial placement (except as noted in preceding paragraph), and unabsorbed 
reciprocal switching at Memphis found just and reasonable. Proceeding 
discontinued. I & S 6771, Increased Switching Charges at Memphis, Tenn., 
coos OG. G. 20 sg GRROe, Baw. &. 


66. Class Rates 
66.0 Generally 


66.0 Generally 


66.0 Proposed reduced local motor-carrier class rates of respondent 
from and to or between points in central territory, found not shown to be 
just and reasonable. I & S M-11968, Reduced Local Class Rates for Sims 
Motor Transp. Lines, Inc., .... I. C. C. ...., 6-11-59, Div. 3. 
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66.03 Exceptions Rates 


66.03 Complainants show no commercial necessity for establishment of 
exceptions rates on tile cement to Fargo. No. 32315, Fargo Chamber of 
Commerce v. Akron, C. & Y. R. Co., .... I. C. C. , 5-4-59, Div. 2. 


66.2 Animals & Rough Dentieate 
66.27 Hides, Skins & Pelts 


66.27 Applicable rates on green-salted cattle-hide trimmings or heads, 
in C.L. from various origins in U. S. to Merrimack, N. H., determined. Ne. 
32168, Merrimack Leather Co., Inc. v. Boston & M. R., . 

5-25-59, Div. 2. 


66.6 Industrial Manufactures 
66.69 Glass & Tile 


66.69 Class rates on tile cement & related commodities, in C.Ls., from 
Kearny, N. J. & Lancaster, Pa. to Fargo, N. Dak., found not shown to have 
been or to be unjust or unreasonable, but to have been and to be unduly 
prejudicial. Undue prejudice ordered removed, and reparation denied. No. 
32315, Fargo Chamber of Commerce v. Akron, C. & Y. R. Co., .... I. C. C. 

., 5-4-59, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 Rate charged on three C.Ls., of furnace parts from Scottdale, 
Pa. to Riverdale, Iowa, found applicable, and not shown to have been unjust 
or unreasonable. No. 32492, Scottdale Machine, Foundry & Construction 
Co. v. Pennsylvania R. Co., .... I. C. C. , 5-4-59, Div. 2. 


66.72 On reconsideration, proposed increased rates on heating & 
power boilers, in C. Ls., from southern origins to destinations in official 
territory, found just and reasonable. Findings in prior report, 304 I. C. C. 
101, reversed in part. Prior order requiring cancellation of schedules given 
effect, without prejudice to filing of new schedules in conformity with find- 
ings made. I & S 6545, Stoves & Related Articles—South to North, 

a ae 6-8-59, Commission. 


66.72 On reconsideration, rates sought to be collected on radio towers, 
in C. Ls., from Sioux City, Iowa, to Seattle, Wash., Northgate, N. Dak. & 
Noyes, Minn., found applicable, and not shown to have been unjust or 
unreasonable. Findings in prior report, 305 I. C. C. 107, reversed in part. 
No. 32207, Tower Construction Co. v. Chicago, B. & Q. R. Co., .... 1. C. C. 

, 7-8-59, Commission. 


66.73 Construction 


66.73 Rate charged on two C.Ls., of second-hand tractors & blades 
from Denver, Colo. to Isabella, Minn., found applicable, but unjust and 
unreasonable. Just and reasonable rate determined, and reparation awarded. 
No. 324038, Arrowhead Constructors v. Chicago, B. & Q. R. Co., .... I. C. C. 

, 5-26-59, Div. 2. 


66.76 Automotive Vehicles & Parts 


66.76 Proposed increased classification ratings on bent automobile 
glass, not nested, in L.T.Ls., & volume lots, found just and reasonable. 
I & S M-11833, Increased Classification Ratings on Bent Automobile Glass, 

exe i , 5-7-59, Div. 2. 


66.8 Necessaries 


66.87 Household Fixtures, Appliances & Instruments 


66.87 On reconsideration, rates & charges on numerous mixed C.Ls. 
of household appliances from Sikeston, Mo., Oelwein, Iowa, & certain origins 
in official territory to destinations in southern, southwestern, & western 





able. 
zlass, 
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trunkline territories, found applicable in some instances and inapplicable 
in others. Applicable rates determined, and reparation awarded. Prior 
findings, 301 I. C. C. 59, modified. No. 31757, General Motors Corp. v. 
New York Central R. Co., .... I. C. C. ...., 4-20-59, Commission. 


66.9 Miscellaneous Manufactures 
66.91 Light Chemicals & Drugs 


66.91 Upon reconsideration, assailed rate collected on tank-car loads 
of aniline oil from Midland, Mich. to Kingsport, Tenn., found inapplicable. 
Applicable rate determined, and reparation awarded. Findings in prior 
report, 296 I. C. C. 544, reversed in part. .No. 31579, Dow Chemical Co. v. 
Chesapeake & O. Ry. Co., .... I. C. C. ...., 5-7-59, Div. 2. 


66.95 Textiles 


66.95 Motor-carrier rates charged on certain past shipments of cotton 
cloth or matted fabric, coated with synthetic resin or pyroxylin, & scrap 
cloth therefrom, moved from Columbus, Ohio to New York & Newburgh, 
N. Y., & Boston, Mass., found not shown to have been inapplicable. No. 
32330, Columbus Coated Fabrics Corp. v. Wilson Freight Fwdg. Co., .... 
LC. ©. 2. cc, TSO, Det. 3. 


67. Commodity Rates 


67.0 Generally 
67.0 Generally 


67.0 Proposed reduced freight-forwarder volume rates on heavy single 
shipments from origins in official territory to destinations on Pacific coast & 
in intermountain territory, found just and reasonable. I & S 6693 (8th 
Supplemental Order), Forwarder Volume Commodity Rates—Transconti- 
nental, .... I. C. C. ...., 5-18-59, Div. 8. 


67.01 All-Freight Mixtures 


67.01 Proposed reduced T.L. rate on freight, all kinds, from Barring- 
ton, Ill. to Arbutus, Mo., found not shown to be just and reasonable. 
I & S M-12139, All Freight—Barrington, Ill. to Arbutus, Mo., .... I. C. C. 
-eee, 1°1-59, Div. 2. 


67.01 Proposed reduced rates on freight, all kinds, in mixed T.Ls., 
from Philadelphia, Pa. to Rochester, N. Y., found just and reasonable. 
1 & S M-12024, All Freight—Philadelphia to Rochester, .... 

6-11-59, Div. 2. 


67.09 Miscellaneous Commodities 


67.09 Proposed motor common-carrier distribution rates on various 
commodities from Edgewater & Jersey City, N. J. to numerous points in 
N. J. & N. Y., & assembling rates from certain of latter points to Edgewater 
& Jersey City, found not shown to be just and reasonable. I & S M-11985, 
a a Rates—Central Freight Trucking, Inc., .... I. C. C. 
-22-59, Div. 3. 


*? 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Upon further hearings findings in prior report, 303 I. C. C. 533, 
that proposed reduced T.L. rate on animal or poultry feed from Nashville, 
Tenn. to Louisville, Ky., is not shown to be just and reasonable, affirmed. 
te S M-9643, Feeds—Nashville, Tenn. to Louisville, Ky., .... I. C 

-4-59, Div. 2. 


67.11 Rates on grain & grain products from S. Dak., Neb., Kan., & 
southern Minn., transited at Superior, Wis., & reshipped to eastern destina- 
tions, found not shown to be unduly prejudicial. No. 32819, King Midas 
Flour Mills, Van Dusen Harrington Div. of F. H. Peavey & Co. v. Northern 
rac. Ry. Ob., .... .C. 6. ... +, 6-20-68, Div. 8. 
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67.11 Proposed reduced T.L. rate on tapioca flour from New York, 
N. Y. to Cincinnati & Hamilton, Ohio, found not shown to be just and 
reasonable. .I & S M-11934, Tapioca Flour—New York, N. Y. to Cincinnati 
& Hamilton, Ohio, .... I. C. C. , 6-2-59, Div. 3. 


67.11 Complaint alleging that rates charged on shipment of corn, 
carrots, & beets from Denver, Colo. to Miami, Fla., were inapplicable, found 
barred. No. 32496, Winn-Dixie Stores, Inc. v. Florida East Coast Ry. Co., 
rere a: , 6-22-59, Div. 3. 


67.14 Soybeans & Products 


67.14 On reconsideration, C.L. shipments of soybeans from origins in 
Mo. to Gibson City, Ill., there stored, and later milled at Marion, Ohio, and 
the products distributed to eastern trunkline & New England destinations, 
found subject to transit provisions at Gibson City. Applicable rate basis 
determined, and reparation awarded. Prior findings, 305 I. C. C. 37, 
reversed. No. 32161, Central Soya Co., Inc. v. Arcade & A. R. Corp., . 
, 5-22-59, Commission. 


67.19 All Other 


67.19 Collection of switching charges in addition to linehaul rates on 
citrus pomace, in C.Ls., from Winter Haven, Fla., stored in transit at 
Savannah, Ga., thence reshipped to points in official territory, found to have 
been unjust and unreasonable. Reparation awarded. No. 32603, Corbin’s 
Bonded Whse. v. Seaboard Air Line R. Co., .... I. C. C. ...., 6-29-59, 
Div. 2. 


67.2 Animals & Rough Products 
67.28 Fish, Meal & Oils 


67.28 Combination rate charged on C.L. shipments of fish meal, in 
bags from Belford, N. J. to Scranton, Pa., thence to Frankfort, N. Y., found 
unjust and unreasonable. Just and reasonable rate determined, and repara- 
tion awarded. No. 32465, J. H. Smith, Inc. v. Central R. Co. of N. J., . 

, 5-12-59, Div. 3. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Proposed reduced multiple-car rate on ex-river shipments of 
bituminous fine coal, min. 2,000 tons, from Mt. Vernon, Ind. to Chicago, IIl. 
& points grouped therewith, found not shown to be just and reasonable. 
I & S 7011, Ex-River Coal—Mt. Vernon, Ind. to Chicago District, 

, 7-6-59, Div. 2. 


67.32 Earth & Ores 


67.32 Rates charged on shipments of ground barite ore, C.Ls., from 
Malvern, Ark. to Bryant, La., found unjust and unreasonable. Reparation 
awarded. No. 32422, Magnet Cove Barium Corp. v. Missouri Pac. R. Co., 
ee. oe ae , 6-4-59, Div. 2. 


67.33 Sand, Stone & Gravel 

67.33 Rates charged on C.L. shipments of roofing granules from Little 
Rock, Ark. to Albuquerque, N. Mex., found applicable, and not shown to 
have been or to be unjust, unreasonable, or otherwise unlawful. No. 32504, 


Marvel Roofing Products, Inc. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 
, 6-24-59, Div. 3. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Authority granted, on conditions, to establish and maintain 
rates on anhydrous ammonia, in tank-car loads, from, to, & between points 
in southwestern, western trunkline, Illinois, & southern territories, & ad- 


@ awP 
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jacent points without observing long-and-short-haul provision of sec. 4 of 
Act. FSA 34504, Anhydrous Ammonia from, to & bet. Points East of Rocky 
Bite, ..6+ CG. cciccye GRO, Ear. 3. 


67.54 Proposed reduced T.L. rate on calcium carbonate from Adams & 
Renfrew, Mass. to Pisgah Forest, N. Car., found just and reasonable for 
application by Associated Transport, Inc., but not shown to be lawful for 
other respondents. I & S M-11508, Calcium Carbonate—Mass. to N. Car., 
oe Se ee Se 0 0 6 0p OUR ae ae 

67.54 Rate charged on shipments of anhydrous ammonia, in tank cars, 
from Velasco, Texas to Endicott, Wash., found inapplicable. Applicable 
rate determined, and found not shown to have been or to be unjust or 
unreasonable. No. 32470, Dow Chemical Co. (Del. Corp.) v. Denver & R. G. 
W. R. Co., .... 1.6. C. ...., 6-19-59, Div. 2. 


67.55 Lumber 


67.55 Proposed initial T.L. rates on lumber from points in Calif., 
Idaho, Mont., Oregon & Wash. to points in Ind. & Mich., found unjust and 
unreasonable. I & S M-11961, Lumber—West to Central Territory, 
I.C.C. ...., 6-34-69, Div. 3. 


67.55 Initial T.L. rates on lumber from points in Calif., Idaho, Oregon 
& Wash. to points in Colo. & Wyo., found unjust and unreasonable. I[&S 
M-11440, Lumber—Western Auto Transports, Inc., .... I. C. C. 
6-29-59, Div. 3. 


67.57 Fertilizer 


67.57 Rates on muriate of potash, in C.Ls., from Carlsbad & Loving, 
N. Mex. to North Little Rock, Ark., found not shown to have been or to be 
unjust or unreasonable. No. 32382, Arkansas Plant Food Co. v. Chicago, 


R£é@P. BOs, .... £6. ©. ... 05 See, mee. 8. 
67.58 Primary Metals 


67.58 Rates charged on pig iron, in C.Ls., from Neville Island, Pa. to 
Radford, Va., found not shown to have been unjust or unreasonable. No. 
32429, Pittsburgh Coke & Chemical Co. v. Pittsburgh & L. E. R. Co., .. 
I.C. C. ...., 5-8-59, Div. 2. 


67.59 Scrap, Slag & Waste Material 


67.59 Rate charged on volcanic scoria, in C.Ls., from Mesita, Colo. to 
Tribune, Kan., found not shown to have been unjust, unreasonable, or other- 
wise unlawful. No. 32523, B. A. Ewers v. Missouri Pac. R. Co., .... I. C. C. 
«eee, 1-9-59, Div. 2. 


67.6 industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced contract-carrier T.L. rate on iron & steel 
articles from Chicago, Ill. to Dubuque, Iowa, found not shown to be just 
and reasonable. I & S M-103893, Iron or Steel—Chicago to Dubuque, .... 
1. C. C. ...., 6-2-69, Div. 2. 

Common-carrier T.L. rates on iron & steel articles from Chicago, 
Ill. to Dubuque, Iowa, found unjust and unreasonable, and reasonable mini- 
mum rates prescribed. No. 32343, Iron or Steel—Chicago to Dubuque, .. 
I. C. C. ...., 6-2-59, Div. 2 (embraced in I & S M-10393). 


67.61 Proposed reduced T.L. rate on iron or steel castings from 
Wichita, Kan. to Peoria, Ill., found not shown to be just and reasonable. 
I & S M-11901, Iron or Steel Castings—Wichita, Kan. to Peoria, Ill. .... 
I.C. C. ...., 6-10-69, Div. 2. 

67.61 Rate on steel rails, in C.Ls., from Steelton, Pa. to Alamogordo, 
N. Mex., found not shown to have been or to be unjust or unreasonable. 
No. 32481, R. E. McKee General Contractor, Inc. v. Southern Pac. Co., .... 
1. C.6. sac, Gewese, Ev. &. 
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67.62 Nonferrous Metal Articles 


67.62 Upon reconsideration, proposed reduced T.L. rates on aluminum 
and aluminum articles from Baltimore, Md. to Newport, Ark., and from 
Newport to New York & Oneida, N. Y., found just and reasonable. Find- 
ings in prior report, 302 I. C. C. 47, reversed. I & S M-8890, Aluminum or 
Aluminum Articles from or to Newport, Ark., .... I. C. C. ...., 5-20-59, 
Commission. 


67.62 Proposed reduced T.L. rates on aluminum foil & sheet from 
Newport, Ark. to Philadelphia, Port of Philadelphia, & Reading, Pa., & Port 
Jervis, N. Y., found just and reasonable. I & S M-9605,; Aluminum Articles 
—Newport, Ark. to East, .... I. C. C. ...., 5-26-59, Div. 2. 


67.64 Construction Material 


67.64 Proposed reduced T.L. rate on facing or flooring tile from New 
York, N. Y. District, & Manville & South Plainfield, N. J. to Danville, Va., 
found not shown to be just and reasonable. I & S M-12095, Tile Facing or 
Flooring—N. J. & N. Y. to Danville, Va., .... 1. C. C. ...., 6-23-59, Div. 2. 


67.65 Paper & Paper Products 


67.65 On further hearing, L.T.L. rates on envelopes between points 
in central territory found unduly prejudicial of complainant and unduly 
preferential of competitors shipping on lower interterritorial rates to cen- 
tral-territory destinations. Unlawfulness required to be removed. Findings 
in prior reports, 68 M. C. C. 429 and 301 I. C. C. 156, modified in part. 
MC-C-1842, American Envelope Co. v. A. & H. Truck Line, Inc., .... I. C. C. 
...., 5-11-59, Commission. 


67.65 On further hearing, schedules cancelling through routes em- 
bracing Gainesville Midland R. as intermediate carrier on paper & paper 
articles from southeastern points to destinations in trunkline, New England, 
& other territories, found not shown to be just and reasonable. Prior re- 
ports, 298 I. C. C. 33, and 299 I. C. C. 107. I & S 6415, Cancellation of 
Routing—Paper—Gainesville Midland R. Co., .... I. C. C. ...., 5-12-59, 
Commission. 


67.65 Proposed multiple-car rate & reduced C.L. rate on printing 
paper from St. Francisville, La. to Chicago, Ill., found just, reasonable, and 
otherwise lawful. I & S 6945, Paper—St. Francisville, La. to Chicago, IIl., 
«00 Mee de Mas. 6 :0:5q ey ae ae 


67.65 Authority granted, on conditions, to establish and maintain pro- 
posed C.L. rate (Illinois Central R. Co.), on printing paper from St. Francis- 
ville, La. to Chicago, Ill., without observing long-and-short-haul provision of 
sec. 4 of Act. FSA 34598, Paper from St. Francisville, La. to Chicago, IIl., 
.... LC. C. ...., 6-5-59, Div. 2 (embraced in I & S 6945). 


67.65 Rates on paper & paper articles, in C.Ls., from origins in Ga. on 
Central of Georgia Ry. to trunkline & New England destinations, in con- 
nection with Gainesville Midland R. found unjust and unreasonable. Just 
and reasonable rates prescribed. No. 32159, Paper & Paper Products— 
Gainesville Midland R. Co., .... I. C. C. ...., 5-12-59, Commission (em- 
braced in I & S 6415). 


67.65 Proposed reduced T.L. rate on wrapping paper & paper bags 
from Crossett, Ark. to Davenport, Iowa, found just and reasonable, and pro- 
posed reduced rate on pulpboard from and to same points found not shown 
to be just and reasonable. Latter rate required to be cancelled. I & S M- 
11527, Paper Articles, etc.—Crossett, Ark. to Iowa, .... I. C. C. ...., 4-27- 
59, Div. 3. 


67.69 Glass & Tile 


67.69 Proposed reduced alternate T.L. rate on interstate shipments of 
tile or tiling between Los Angeles-Long Beach Harbor & Los Angeles, Calif., 
found not shown to be just and reasonable. I & S M-11198, Tile or Tiling 
within Los Angeles Area, .... I. C. C. ...., 5-7-59, Div. 3. 
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67.7 Machinery, Equipment, Implements & Appliances 
67.70 Generally 


67.70 Proposed reduced rates on machinery or machines, or parts, in 
T.Ls. & L.T.Ls., from, to, or between points in eastern territory, found not 
shown to be just and reasonable. I & S M-11840, Machinery or Machines & 
Parts—Official Territory, .... I. C. C. ...., 4-30-59, Div. 2. 


67.76 Automotive Vehicles & Parts 


67.76 Proposed reduced rates on imported automobiles, on flat cars, 
from the New York, N. Y. port area to points in central territory, found not 
shown to be just and reasonable. I & S 7062, Automobiles—N. Y. & N. J. 
Ports to Central Territory, .... I. C. C. ...., 6-30-59, Div. 3. 


67.8 Necessaries 
67.80 Generally 


67.80 Proposed reduced freight-forwarder volume rates on radios & 
television sets from Edgewater & Jersey City, N. J. & New York, N. Y. to 
Houston, Texas, & on boots & shoes from certain points in Mass. & R. I. to 
named points in Texas, found just and reasonable in some instances and not 
shown to be just and reasonable in others. I & S 7044, Radios, Boots, etc.— 
East to Texas, ....I.C.C. ...., 5-26-59, Div. 2. 


67.81 Manufactured Foods 


67.81 C.L. shipments of raw sugar, in bulk & in bags, from points in 
La. to New Orleans, La., subsequently exported, found to be subject to 
Commission’s jurisdiction. Rates charged found applicable in certain instan- 
ces and inapplicable in others. Applicable rates found not shown to have 
been or to be unjust, unreasonable, or otherwise unlawful. Reparation 
awarded. No. 32391, Commodity Credit Corp. v. Texas & P. Ry. Co., .. 
I.C. C. ...., 6-18-69, Div. 2. 


67.81 Proposed reduced rate on groceries between Richmond, Va. & 
Baltimore, Md., found just and reasonable. I & S M-11370, Groceries—Bet. 
Richmond, Baltimore & Washington, D. C., .... I. C. C. ...., 5-21-59, 
Div. 3. 


67.81 Failure of defendants to maintain through routes and joint 
commodity rates on sugar, in C.Ls., by rail from Reserve & Gramercy, La. to 
New Orleans, La., thence barge or barge-rail to destinations in 17 states, with 
transit privileges, found not shown to be unjust or unreasonable, nor in 
violation of orders of Commission Ex Parte Nos. 96, 99, & 102; but failure 
of defendant railroads and Federal Barge Lines, Inc., to maintain such 
through routes and joint rates, with transit privileges, while maintaining 
through routes and joint rates, with transit privileges, from origins in La. 
west of Mississippi River, found unduly prejudicial and preferential. Unlaw- 
fulness required to be removed. No. 32160, Reserve Div., National Sugar 
Refining Co. v. Ahnapee & W. Ry. Co., .... I. C. C. ...., 5-4-59, Div. 2. 


67.81 Proposed reduced contract-carrier rate on liquid & invert sugar 
& flavoring syrup, in bulk, in tank vehicles, from New York & Yonkers, N. Y. 
to Hershey, Pa., found not shown to be just and reasonable. I & S M-11512, 
Sugar & Syrup—New York & Yonkers, N. Y. to Hershey, Pa., .... I. C. C. 
..--, 5-29-59, Div. 3. 


67.81 Rate & charges on five C.Ls., of sugar from Scalley, Wash. to 
Vancouver, Wash., for export, found not shown to have been unjust, un- 
reasonable, or unduly prejudicial. No. 32521, Utah-Idaho Sugar Co. v. 
Chicago, M., St. P. & P. R. Co., .... 1I.C.C. ...., 5-20-59, Div. 3. 


67.82 Canned or Preserved Foods 


67.82 Proposed reduced T.L. rates on canned or preserved foodstuffs 
between Rochester, N. Y. & Medina, Ohio, found not shown to be just and 
reasonable. I & S M-11969, Foodstuffs—Bet. Rochester, N. Y. & Medina, 
ee a . ae 5-27-59, Div. 2. 
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67.82 Switching charges collected on imported canned pineapple & 
pineapple juice, in C.Ls., from Port Wentworth, Ga. to Savannah, Ga., found 
applicable, and not shown to have been or to be unjust, unreasonable, or 
otherwise unlawful. No. 32411, Sims Brokerage Co. v. Savannah State Docks 
me Uy .3.+ BO. 6. .s005 Sees, wer. S. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced T.L. rates on fresh meats & packinghouse 
products from points in Midwest to points in Calif., Wash. & Nev., found 
not shown to be just and reasonable. I & S M-12044, Fresh Meats—Trans- 
continental Westbound—Frank Baxter, ....I.C. C. ...., 6-12-59, Div. 2. 


67.83 Proposed reduced T.L. rate on meats, fresh or salted, & packing- 
house products from Watertown, S. Dak. to Kansas City, Mo., found just and 
reasonable. I & S M-11899, Meats—Watertown, S. Dak. to Kansas City, Mo., 

. 2. CG. ....5 O- 28-59, Div. 3. 


67.83 Proposed T.L. rates on meats & packinghouse products from 
designated points in Neb., Kan., Mo. & Iowa, to points in Calif. & Ariz., found 
not shown to be just and reasonable. I & S M-11783 Meats & Packinghouse 
Products—Watson Bros. Transp. Co., Inc., .... I. C. C. ...., 5-22-59, Div. 3. 


67.84 Beverages 


67.84 Proposed reduced T.L. rates on malt beverages from Newark, 
N. J. to Ohio destinations, & on empty containers from points in Ohio to 
Newark, found not shown to be just and reasonable. I & S M-11928, Malt 
Beverages & Containers bet. Ohio & Newark, N. J., .... I. C. C. ...., 
5-6-59, Div. 3. 

67.84 Upon further hearing, rates on neutral fruit spirits or neutral 
brandy in C.Ls., from ports of Stockton & Los Angeles Calif., to ports of 
Newark, N. J. & Brooklyn, N. Y., found inapplicable. Applicable rates de- 
termined, and reparation rewarded. Findings in prior report, 303 I. C. C. 
640, reversed in part. No. 32181, Monte Carlo Wine Industries, Ltd. v. 
Luckenbach SS Co., Inc., .... I. C. C. ...., 5-19-59, Div. 3. 


67.85 Apparel 


67.85 Proposed L.C.L. freight-forwarder rates on hats, clothing & 
other retail merchandise from points in official territory to Baltimore, Md., 
Philadelphia, Pa., & New York, N. Y., found not shown to be just and reason- 
able. I & S 7069, Clothing & Related Articles—Official Territory, 

i, ©. C. ..2« <> S35-68, Die. &. 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed reduced trailer-on-flatcar commodity rates on electrical 
appliances or equipment, & electric cable & wire, & reduced sea-land com- 
modity rates on electrical appliances or equipment from Baltimore, Md. to 
Dallas, Texas, found not shown to be just and reasonable. I & S 7072, Rail- 
Trailer & Sea-Land Rates—East to Southwest, .... I. C. C. ...., 6-29-59, 
Div. 3. 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Proposed reduced T.L. rates on drugs & medicines from Phila- 
delphia & West Point, Pa. to Chicago, Ill. & Kansas City, Mo., found just 
and reasonable. I & S M-11951, Drugs & Medicines—Pa. to Chicago & 
Kansas City, ....I.C. C. ...., 5-17-69, Div. 2. 

67.94 Glassware 

67.94 Proposed reduced T.L. rates on glass bottles from Indianapolis 
to Lawrenceburg, Ind., found not shown to be just and reasonable. I & S M- 
12028, Glass Bottles—Indianapolis to Lawrenceburg, Ind., .... I. C.C....., 
6-2-59, Div. 2. 
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67.99 All Other 


67.99 Proposed T.L. commodity rate on matches from Wadsworth, 
Ohio, to Chicago & North Lake, IIl., found not shown to be just and reason- 
able. Schedules ordered cancelled, without prejudice to filing of new 
schedules in conformity with findings made. I & S M-11906, Matches— 
Barberton & Wadsworth, Ohio to IIL, .... I. C. C. ...., 5-19-59, Div. 3. 


68. General Increases or Reductions 
68.0 Generally 


68.02 Reasonableness of 


68.02 (1) Upon reexamination, rates of pay for transportation of mail 
& services connected therewith by western applicants, found to be not fair 
and reasonable. (2) Rates established as fair and reasonable for said ap- 
plicants, for services on and after July 1, 1959. No. 33007, Increased Mail 
Pay, Western Railroads, 1959, .... I. C. C. ...., 6-11-59, Commission. 


68.02 In general increase proceedings, Commission necessarily deals 
with railroads as a whole or by regions and territories, it being impossible to 
determine in minute detail exactly how increased revenue need should be 
distributed among various commodities and services. Indeed, objectives of 
statute would be nullified and Commission’s administrative arm paralyzed 
if, instead of adjudicating with respect to large territory on basis of evidence 
typical of whole rate structure, Commission were to consider reasonableness 
of each individual rate before permitting necessary general increases (with 
reservation of rights of interested parties to test reasonableness of any in- 
dividual rate). This same principle applies in sec. 13 proceedings where 
intrastate rates are sought to be raised to level of interstate rates reflecting 
such general increases. See 290 U. S. 70. No. 32255, Montana Intrastate 
Freight Rates & Charges, .... I. C. C. ...., 6-29-59, Commission. 


68.1 Rail 
68.12 Official Territory 


68.12 Proposal to increase rates on L. C. L. shipments weighing less 
than 5,000 lbs. between points in official territory by imposition thereon of 
arbitraries without regard to distance, is not shown to be just and reasonable. 
No. 32290, Increased L.C.L. Rates in Official Territory, .... I. C. C. 
5-19-59, Commission. 


eee es 


69. Passenger Service Charges 


69.0 Generally 
69.0 Generally 


69.0 Railroads are best suited to volume carriage, and in order to put 
passenger travel on paying basis, they must devise ways of encouraging 
volume travel. This necessitates consideration of fare adjustments and fur- 
ther fare experimentation (in form of incentive fares for family groups, for 
instance), as well as improvement of facilities and service to end that patron- 
age will be attracted rather than repelled. No. 31954, Railroad Passenger 
Train Deficit, .... I. C. C. ...., 5-18-59, Commission. 


69.2 Rail Commutation Fares 
69.23 Trunk Line 


69.23 Increased passenger fares, effective Oct. 7, 1957, March 22, 1958, 
& Sept. 1, 1958, between New York, N. Y. & Points in N. J., found just and 
reasonable prior to Dec. 13, 1958, but combination rail-bus fares on & after 
that date found not shown to be just and reasonable. I & S 6802, Fares— 
New York, S. & W. R. Co., .... I1.C. C. ...., 6-29-59, Div. 2. 
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7. EQUALITY OF CHARGES 
70. Generally 


70.0 Administrative Policy 
70.02 Carrier Responsibility 


70.02 Of 123 defendant motor carriers named in appendix to iniuas 
report herein, 68 M. C. C. at page 434, 106 of them participate in some or 
all of pertinent Central States’ tariff, 108 in those of Eastern Central, 86 in 
Central and Southern, and 87 in Middlewest. Fifty-seven of defendants 
participate in all four of agencies’ tariffs, and 94 in three or more of them, 
including in each case Central States’ tariffs. It appears that defendants 
herein, acting together as group, exercise effective control over rates here 
concerned. See 219 I. C. C. 151; 248 I. C. C. 165, 3 MC-C-1842, Ameri- 
can Envelope Co. v. A. & H. Truck Line, Inc., .... I > ae Ee , 5-11-59, 
Commission. 


70.02 Commission’s power to eliminate rate discrimination by order 
under sec. 3(1) of Act is limited to instances where defendant carrier or 
group of carriers is common source of discrimination. 


Commission’s power to prevent carriers from making undue preference 
and prejudices is not restricted to points reached by their rails. Carriers 
are jointly and severally responsible for undue prejudice and preference 
where they participate in some way in that which causes unlawfulness, as 
where lower joint rate is given to one locality than to another similarly 
situated. 257 U. S. 274, 259. Eastern carriers participate in both joint 
rates to Fargo and those to Twin Cities. It is within their power to put an 
end to undue prejudice and preference herein found to exist. No. 32315, 
Fargo Chamber of Commerce v. Akron, C. & Y. R. Co., .. 1 @. 

5-4-59, Div. 2. 


eee 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 It is implicit under Act that respondent’s service must be sub- 
stantially same at all points which it holds itself out to serve under similar 
circumstances, and its rates as whole must constitute reasonable and non- 
discriminatory structure. I & S 6977, Consolidation of Freight Forwarder 
Shipments, .... I. C. C. , 6-3-59, Div. 2. 

70.10 Unjust discrimination condemned by sec. 2 of Act results from 
charging of different fares for performing like and contemporaneous trans- 
portation service under substantially similar circumstances and conditions 
of carriage by same railroad between same points. I & S 6802, Fares—New 
York, S. & W. R. Co., .... I. C. C. , 6-29-59, Div. 2. 


70.2 Rate Adjustments or Practices 
70.20 Generally 


70.20 Obviously, rate structure as sensitively integrated as that on 
grain cannot be altered to reflect every abnormal condition that arises in 
supply of raw materials. As in case of point grouping for rate purposes 
where rate disparity, distance considered, occurs, in large scale rate adjust- 
ments, some differences in treatment are bound to occur; but whether such 
differences create prejudice which is undue must be considered in light of 
entire adjustment and primary purpose for which it was established and is 
maintained. 305 1. C. C. 21, 24. Voiding rate-break requirement at primary 
markets would have serious ramifications, and resulting benefits to one 
shipper would not justify such action without consideration of its ultimate 
effect on all producers, shippers, and carriers on comprehensive record. No. 
32319, King Midas Flour Mills, Van Dusen Harrington Div. of F. H. Peavey 
& Co. v. Northern Pac. Ry. Co., .... I. C. C. , 6-10-59, Div. 3. 





SEPTEMBER, 1959 





70.23 Size or Volume of Shipments 


70.23 Basic question here is whether it is lawful under Act for common 
carrier to accord one shipper or consignee rates or charges lower than those 
accorded another for same or lesser amount of transportation service in 
connection with shipments alike in kind and amount, merely because favored 
shipper or consignee supplies carrier with larger volume of traffic in aggre- 
gate and without any showing of substantial difference in transportation cost. 
This question has many times been answered in negative by Commission. 
See 287 I. C. C. 27, 42. I & S 6977, Consolidation of Freight Forwarder 
Shipments, .... I. C. C. ...., 6-3-59, Div. 3. 

70.24 Consolidation of Shipments 


70.24 Rule providing for consolidation at New York, N. Y., Zanesville, 
Ohio, & Philadelphia & Pittsburgh, Pa., of L.C.L. shipments aggregating 
10,000 lbs. or more, from origins in East to single consignee at single destina- 
tion in West, found not shown to be just and reasonable. I & S 6977, Con- 
solidation of Freight Forwarder Shipments, .... I. C. C. ...., 6-3-59, Div. 3. 


70.28 Assembly & Distribution 


70.28 Here, no special conditions are shown which indicate difference 
in manner in which respondent’s facilities and services would be utilized 
under proposed rates, nor is there any showing of operational savings which 
would flow from such use. Thus, no justification under sec. 408 of Act 
appears for substantial reductions proposed below normal rate level. I & S M- 
11985, Distribution Rates—Central Freight Trucking, Inc., .... I. C. C. 
«eee, 6-22-59, Div. 3. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Maintenance of rates, min. 30,000 lbs., to Twin Cities, & rates 
on same level, min. 40,000 lbs. to Fargo, is in itself preference of Twin 
Cities. No. 32315, Fargo Chamber of Commerce v. Akron, C. & Y. R. Co., 
coos & GG. 24 0c9 Sieee, Bear. &. 


70.8 Competition as Justification 
70.82 Motor Carrier 


70.82 Even if it is true that there is less motor-carrier competition at 
Fargo than at Twin Cities, difference is in degree and does not afford justifi- 
cation for maintenance of prejudicial relation. See 300 I. C. C. 289. No. 
32315, Fargo Chamber of Commerce v. Akron, C. & Y. R. Co., .... I. C. C. 
...+, 5-4-59, Div. 2. 


70.82 Even if total charges by truck had been lower than those 
charged, that fact by itself would be inadequate support for finding of un- 
reasonableness. No. 32521, Utah-Idaho Sugar Co. v. Chicago, M., St. P. & P. 
BR. Co., .... 1.6. ©. ...., 5-30-69, Div. 3. 


70.9 Order Removing Inequality 
70.91 Scope 


70.91 Except where order is entered under sec. 15(1) of Act, carrier 
or carriers subject to order must have alternative of removing discrimination 
by raising rate to preferred point, lowering rate to prejudiced point, or 
altering both rates. No. 32315, Fargo Chamber of Commerce v. Akron, C. & 
Y. B I. C. C. ...., 5-4-69, Div. 2. 


. Intermediate Charges 
71.0 Generally 
71.01 Greater Charges for Shorter Haul 


71.01 Circumstances and conditions justifying general relief granted 
in 304 I. C. C. 535 appear to be present in instant request for relief in that 
departures occurring at higher rated intermediate points will be created for 


eo ee ee 
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same reasons found to exist in cited proceeding. FSA 34504, Anhydrous 
Ammonia from, to & bet. Points East of Rocky Mts., .... I. C. C. ...., 
6-29-59, Div. 2. 


71.3 Water Competition 


71.30 Generally 


71.36 Competitive situation occasioning proposed C.L. rate is not en- 
countered at intermediate points, and if observance thereof as a maximum 
were required at those points, respondent’s revenues would be needlessly 
reduced. Relief granted. I & S 6945, Paper—St. Francisville, La. to Chi- 
cago, HL, .... 1. Cc. C. , 6-5-59, Div. 2. 


71.7 Compensativeness of Charges 
71.70 Generally 


71.70 While revenues for shorter distances are lower than minimum 
required in 304 I. C. C. 535, applicants have submitted exhibit showing that 
proposed rates for those distances will produce minimum per car earnings 
from $9.00 to $1.25 per car-mile. These earnings would be slightly higher 
when Ex Parte 212 increase is added. FSA 34504, Anhydrous Ammonia 
from, to & bet. Points East of Rocky Mts., .... I. C. C. , 6-29-59, Div. 2. 


73. Special Service Charges 


73.1 Terminal Services 
73.11 Pickup & Delivery 


73.11 Fact that other Calif. ports will seek similar cancellation affords 
no justification for imposing arbitrary where it appears that pickup of 
ex-dock shipments is no more costly than pickup at other locations at same 
point where no arbitraries apply. As indicated, carriers presently perform- 
ing pickup service at both docks and other locations in San Diego have 
found that there is no material difference in cost. 

Arbitrary charge for pickup of inbound waterborne traffic at steamship 
wharves, piers, or docks in San Diego, Calif., destined to points in Ariz., 
N. Mex., Colo., & Texas, found unjust and unreasonable. Cease and desist 
order entered. No. 32483, Harbor Comm’n, City of San Diego, Calif. v. 
Interstate Freight Carriers Conference, Inc., .... I. C. C. ...., 6-29-59, 
Div. 3. 


73.14 Plant Switching 


73.14 Respondents are justified in establishing charges that reimburse 
them for cost of providing this service. I & S 6771, Increased Switching 
Charges at Memphis, Tenn., .... I. C. C. , 6-29-59, Div. 2. 


73.2 Transit 
73.20 Generally 


73.20 Mere participation in joint rates with carriers that grant transit 
privileges does not make connecting carriers participants in those privileges. 
Transit is matter local to line which grants it. Consequently, where carrier 
serving alleged prejudiced point cannot control matter of transit at point 
alleged to be preferred, there is no basis for finding of undue prejudice by 
reason of different treatment of two points. 257 U. S. 247; 237 I. C. C. 
408, 410. No. 32407, Columbus Steel Supply Co. v. Pennsylvania R. Co., 
éaa , 5-7-59, Div. 3. 


74. Undue Preference or Prejudice 
74.0 Generally 
74.01 General Rule 


74.01 Finding of undue prejudice and preference may not be predi- 
cated upon mere showing of disparity in rates. See 274 I. C. C. 584, 588. 
No. 32391, Commodity Credit Corp. v. Texas & P. Ry. Co., .... I. C. C. 

, 5-13-59, Div. 2. 


meiyg DP Ha oO mM 
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74.01 General declarations as to competition or injury, without more, 
are insufficient to support finding of undue prejudice or preference. 297 
I. C. C. 231, 234. No. 832501, J. H. Smith, Inc. v. Central R. Co. of N. J., 
cows BGG. osc og CORSE, Oe. FS. 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Commodities referred to are not in competition with pipe and 
tubing, necessary to afford basis for finding of undue prejudice; and neither 
are they like kind of traffic within meaning and intent of sec. 2 of Act. 
No. 32407, Columbus Steel Supply Co. v. Pennsylvania R. Co., .... I. C. C. 
eee, 0-7-6569, Div. 8. 


74.10 Right of all shippers similarly situated to receive substantially 
equal treatment by carriers includes right to reach competitive markets on 
relatively equal terms. Rate preference may not be accorded shipper with- 
out material difference in transportation conditions justifying preference. 
See 297 I. C. C. 133. No. 32315, Fargo Chamber of Commerce v. Akron, 
C&R. Oe, .... LCC. ...., 54-69, Div. 3. 

74.10 Proposed rates might cause undue preference of meat packers 
located at points that would be favored by these reductions and undue 
prejudice to competitors not so favored. Evidence affords no warrant for 
conclusion that shippers at points such as Madison, Davenport, and Waterloo, 
are not entitled to treatment similar to that here proposed for shippers at 
other points. I & S M-11783, Meats & Packinghouse Products—Watson 
Bros. Transp. Co., .... I. C. C. ...., 5-22-59, Div. 3. 

74.10 National and Colonial are unduly prejudiced by not having 
slower rail-barge-rail and rail-barge service available to them at Reserve 
and Gramercy. It is obvious also that, to destinations such as Minneapolis, 
they suffer because they are denied rail-barge-rail and rail-barge routes and 
rates same as those enjoyed by their competitors on west side of Mississippi 
River. So far as appears, transportation conditions affecting this traffic are 
similar from points on both sides of river over all of routes affected. 
No. 32160, Reserve Div., National Sugar Refining Co. v. Ahnapee & W. 
me GR, 66s BOG ices, 6 oe 


74.3 Injury to Complainant 


74.30 Generally 


74.30 No individual producer of coal in Ill., western Ky., or eastern 
field appeared in support of petitioners. Evidence does not warrant con- 
clusion that failure to increase intrastate rates has unduly prejudiced inter- 
state shippers. No. 31964, Indiana Intrastate Bituminous Coal Rates, .... 
I. C. C. ...., 5-27-59, Commission. 


74.30 Effective Jan. 16, 1956, this defendant established absorption 
provision in connection with rate of 51 cents, min. 40,000 lbs., from Nyssa 
to Vancouver, distance of 449 miles over Union Pacific direct. Rate from 
Nyssa, even with absorption, was considerably in excess of that from Scalley. 
Upon this record, there is no basis for finding that complainant was unduly 
prejudiced by earlier establishment of absorption provision on traffic from 
Nyssa. No. 32521, Utah-Idaho Sugar Co. v. Chicago, M., St. P. & R. Co., 
coos Be GG. isso, Gee, ae 


75. Intrastate Rates 
75.0 Generally 
75.02 When Burdensome 


75.02 Instances of diversion since most recent increase in intrastate 
rates, and relatively small percentage of diversion that would offset in- 
creased revenue from traffic retained, persuade that increase sought would 
not produce additional net revenue. It is thus clear that interstate coal 
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traffic is not shown to be subjected to unjust discrimination by present 
intrastate rates. No. $1964, Indiana Intrastate Bituminous Coal Rates, 
cos Ve oe , 5-27-59, Commission. 

75.02 To extent that intrastate rates in Mont. have not reflected 
general increases since Jan. 1, 1956, they are relatively lower, cost, value 
of service, and other factors considered, than interstate rates, and result 
in failure of Mont. intrastate traffic to bear its fair share of respondents’ 
revenue needs, thus imposing undue burden on interstate traffic. No. 32255, 
Montana Intrastate Freight Rates & Charges, .... I. C. C. , 6-29-59, 
Commission. 


75.04 Exhaustion of State Remedy 


75.04 Commission overruled motion to dismiss proceeding as moot 
‘for reason that rate relationship, which is issue of this proceeding, between 
Ind. intrastate rates and interstate rates on coal, is now and has generally 
been in existence since order of investigation dated July 6, 1956, and 
further, railroad respondents herein need not file new tariffs with Public 
Service Comm’n of Ind. for modification of said rate relationship. No. 31964, 
Indiana Intrastate Bituminous Coal Rates, .... I. C. C. ...., 5-27-59, 
Commission. 


75.06 Separation of Revenues & Expenses 


75.06 Sec. 13 of Act, as amended by Transportation Act of 1958, 
specifically provides that Commission may exercise its power under that 
section ‘‘without a separation of interstate and intrastate property, revenues 
and expenses, and without considering in totality operations or results 
thereof of any carrier, or group or groups of carriers wholly within any 
State.” No. 32255, Montana Intrastate Freight Rates & ‘ 

, 6-29-59, Commission. 


SECTION 13(3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Intrastate freight rates and charges in Mont. found to cause 
unjust discrimination against, and undue burden on, interstate commerce. 
Order requiring removal thereof entered. No. 32255, Montana Intrastate 
Freight Rates & Charges, .... I. C. C. , 6-29-59, Commission. (Please 
See 68.02, Same Title). 


75.3 Rough Products of Mines 


75.31 Coal & Coke 


75.31 Ind. intrastate rates on bituminous coal, in C.Ls., required to be 
maintained by state authority, found not shown to cause undue, unreason- 
able, or unjust advantage, preference, or prejudice as between persons or 
localities in intrastate commerce, on one hand, and interstate commerce, 
on other hand, nor undue, unreasonable, or unjust discrimination against 
interstate commerce. No. 81964, Indiana Intrastate Bituminous Coal Rates, 
iace a oa , 5-27-59, Commission. 


8. UNIFICATIONS 
80. Generally 
80.0 jurisdiction 


’ 


80.01 Generally 


80.01 Acquisition by Advance of rights of Service is matter requiring 
approval under sec. 5 of Act, and applicants’ motion for dismissal of appli- 
cation will be denied. MC-F-6901, Advance Transp. Co.—Control & Merger 
—Service Transport Co., 5-22-59, Div. 4. 

80.01 Commission’s jurisdiction under sec. 5 is not affected whether 
agreement involving sale of carrier properties is written or oral. MC-F- 
6798, C & H Transp. Co., Inc., ~ al.—Pur. (Por.)—Combs Truck Line, Inc., 
eee yO , 6-12-59, Div. 4. 
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80.01 Denial of instant application would not deprive vendor of his. 
property rights, as he will be left free to exercise his authority to fullest 
extent. He has no unqualified right to transfer certificate to another carrier 
and confer upon latter right to operate thereunder. 38 M. C. C. 240, 244. 
MC-F-6760, C. S. Cyphers—Pur.—R. 8S. Ziegenfus, 5-20-59, Div. 4. 


80.06 Contractual Rights & Obligations 


80.06 Commission’s authority in this proceeding is permissive only 
and will not prejudice any lawful right which Combs Truck or its present 
stockholder may desire to assert in courts to settle their disputes or con- 
tractual obligations. Issues which may be before court are not for deter- 
mination herein. MC-F-6798, C & H Transp. Co. Inc., et al.—Pur. (Por.)— 
Combs Truck Line, Inc., .... M. C. C. , 6-12-59, Div. 4. 


80.07 Holding Companies or Persons 


80.07 Applicant’s interest, both in carriers presently controlled by it 
and railroad herein involved, is incidental to its principal activities. Ac- 
cordingly, it is not necessary to include in order any requirement subjecting 
applicant to regulation under various provisions of Act mentioned in 
sec. 5(3), except to extent of making reports concerning its interest in 
corporations or carriers as Commission may hereafter require. F. D. 20556, 
Potlatch Forests, Inc.—Control—Warren & S. R. R. Co., 6-15-59, Div. 4. 


80.1 Administrative Policies 
80.11 Assignability of Franchises 


80.11 Negotiations for instant transaction were begun even before 
vendor acquired rights in Oct. 1957, and there is merit in protestants’ argu- 
ments that vendor did not acquire rights for purpose of performing service 
thereunder, but for purpose of speculation and profit from their sale to 
vendee, circumstances here being similar to those considered in 50 M. C. C. 
729 and 55 M. C. C. 47. Denied. MC-F-6817, Coastal Tank Lines, Inc.— 
Pur.—Asphalt-Petroleum Transporters, Inc., 6-6-59, Div. 4. 


£0.13 Corporate Simplification 


80.13 In interest of corporate simplification, and to take advantage 
of such additional economies, consideration should be given by G & P to 
plan whereby Roadway would be merged into it, subject to prior Commis- 
sion approval. MOC-F-7102, G & P Transp. Co., Inc.—Control—Roadway 
Cargo, Inc., 5-13-59, Div. 4. 


80.13 While Commission has generally withheld authority where re- 
sult would be creation, preservation, or extension of duplicating operations 
by separate motor carriers under common control, which operations, except 
for common control, would be competitive, Commission has on occasion 
departed from this policy in recognition of tax advantages which would 
accrue were unification deferred. See, for example, 75 M. C. C. 457. MC-F- 
6823, Johnson Motor Lines, Inc.—Control—aAtlantic States Motor Lines, Inc., 
; , 6-30-59, Div. 4. 


80.17 Railroad Highway Operations 


80.17 As right to perform all-motor service by railroad or its motor- 
carrier subsidiary includes ‘“‘the right, under proper circumstances, to 
perform also underlying service for the railroad,” 34 M. C. C. 249, 258 
(1942), approval herein without service restrictions would not be incon- 
sistent with proviso’s mandatory requirement that Commission find that 
railroad will be enabled ‘‘to use service by motor vehicle to public advantage 
in its operations,’’ if necessary proof is supplied. Here, proof has been 
offered in ——s.. of operating advantages to an improved service by 
Chicago, B. & Q. R. Co. 


Unusual cireumstances may prevail warranting authorizing, under pro- 
viso, performance by rail-motor subsidiary of all-motor service, and it is 
sound to conclude that those ‘“‘unusual circumstances” which would warrant 
grant of unrestricted motor authority to rail-motor subsidiary under sec. 207, 
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likewise will permit departure from general policy of requirements of White 
Line case, 55 M. C. C. 567. In other words, if it is shown that public con- 
venience and necessity require that future motor service of rail-motor 
subsidiary under acquired rights should be free of ‘auxiliary or supple- 
mental” restrictions, approval under sec. 5 may properly be without such 
limitation of operating rights. MC-F-6845, Burlington Truck Lines, Inc.— 
Pur.—Geo. R. & James Pirnie, .... M. C. C. ...., 5-6-59, Div. 4. 


80.17 Although applicants must unquestionably show that proposed 
purchase and extension of operations meet requirements of sec. 5, including 
proviso of sec. 5(2)(b), and sec. 207 of Act, Commission’s discretionary 
authority to approve proposals, under those sections, of rail affiliated motor 
carriers, with such restrictions as are found appropriate under circumstances 
presented, has been well established and discussed at length in 70 M. C. C. 
385; 75 M. C. C. 322; 40 M. C. C. 457; and 55 M. C. C. 567. MC-F-6457, 
Santa Fe Trail Transp. Co.—Pur.—Meddock Truck Line, .... M. C. C. 

., 7-1-59, Div. 4. 


80.3 Dual Authority 
80.30 Generally 


80.30 Existing dual operations situation of commonly controlled car- 
riers would not be changed or aggravated, and continuance of existing com- 
mon and contract carrier operations of Advance and Lindner Bros. would be 
consistent with public interest and National Transportation Policy. MC-F- 
6901, Advance Transp. Co.—Control & Merger—Service Transport Co., 
5-22-59, Div. 4. 


81. Control of Two or More Carriers 


81.0 Generally 


81.00 Jurisdiction 


81.00 Investigatory proceedings may be instituted under sec. 5(7) to 
determine whether any person or group of persons has unlawfully effectuated 
or participated in effectuation of control or management in common interest 
of two or more carriers in violation of sec. 5(4). However, regardless of 
whether or not investigation is instituted, it is entirely proper in determining 
whether proposed transaction under sec. 5 would be consistent with public 
interest to here consider matters bearing on possible prior unlawful control 
and management. 60 M. C. C. 475, 486. MC-F-6564, Neptune Storage, Inc. 
—Pur.—E. H. Warren Co., .... M. C. C. ...., 5-7-59, Div. 4. 


81.00 Sec. 5 contains broad provisions and is part of remedial statute 
requiring liberal construction to carry out its purposes, and jurisdiction 
thereunder is not to be disclaimed lightly. MC-F-6834, Schwerman Trucking 
Co.—Control—Schwerman Trucking Co. of Texas, .... M. C. C. ... 
7-6-59, Commission. 


81.1 Facts Constituting Control 


*? 


81.10 Generally 


81.10 Whether or not Clement Risberg participated in management of 
Baggage & Omnibus Transfer Co. and Sellwood (former owns all outstand- 
ing capital stock of latter), prior to his assumption of presidency of former, 
is not indicated, although it is clear that at time he became president, car- 
riers became affiliated within meaning of sec. 5(6) of Act, and that based on 
his official capacity with Baggage & Omnibus and his stock interest therein 
(25 percent and an equal amount owned by his nephew), conclusion is war- 
ranted that carriers are controlled or managed in common interest in viola- 
tion of sec. 5(4) of Act. MC-F-7045, Risberg’s Truck Line—Merger— 
Beckett Truck Line, Inc., 5-7-59, Div. 4. 
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81.13 Officer or Employee Relation 


81.13 It cannot be said that, standing alone as it does here, fact that 
applicant’s president was formerly employed by Donaldson evidences any 
control, or possibility thereof by latter over applicant. MC-117032, Sub 3, 
Nelson Transport, Inc. Ext.—La Plata, Mo., .... M. C. C. ...., 6-16-59, 
Div. 1. 


81.15 Other Business Relation 


81.15 At times, particularly in household goods moving industry, it 
is difficult to determine where lawful cooperative activities end and 
unlawful control or management commences. 75 M. C. C. 175. MC-F-6564, 
Neptune Storage, Inc.—Pur.—E. H. Warren Co., .... M. C. C. , 5-7-59, 
Div. 4. 


81.16 Family Relation 


81.16 Bellsey’s sister is married to Henry Kirschenbaum and there is 
no other family relationship between him and vendee’s stockholders. While 
family relationship is an important factor to be considered in determining 
questions of control, such relationship, standing alone, would not warrant 
finding that Bellsey through his purchase of vendor’s stock thereby par- 
ticipated in effectuation of unlawful control of that carrier in common inter- 
est with vendee. See 56 M. C. C. 59. MOC-F-6564, Neptune Storage, Inc.— 
Pur.—E. H. Warren Co., .... M. C. C. , 5-7-59, Div. 4. 


81.3 Competitive Operations 


81.30 Generally 


81.30 Unlike situation in 356 U. S. 412, Marin County case, where 
transfer of existing rights was proposed to corporate shell, here, as to 
Schwerman of Texas, there is entirely new situation, namely, grant of new 
operating authority permitting performance of competitive carrier service, 
under new unification through control within Schwerman “family” of car- 
riers, presenting permissive transaction under sec. 5(2) which may be ap- 
proved and authorized if found to be consistent with public interest. For 
future, decision in Smith case, 75 M. C. C. 495, will not be followed, and 
there will be return to principle enunciated in Hannon case, 39 M. C. C. 620, 
in appropriate proceedings. MC-F-6834, Schwerman Trucking Co.—Control 
—Schwerman Trucking Co. of Texas, .... M.C. C. , 7-6-59, Commission. 


81.7 Disposition of Control Applications 
81.71 Railroad—Authorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 


Potlatch Forests, Inc.—Warren & S. R. R. Co., F. D. 20556, 6-15-59. 

Western Pac. R. Co.—Joint Control, etc.—Salt Lake City U. D. & R. Co., 
F. D. 20290, 4-28-59. 

$1.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Carriers of Property in a Common 
Interest Authorized by Div. 4, unless otherwise stated: 


G & P Transp. Co., Inc.—Roadway Cargo, Inc., MC-F-7102, 5-13-59. 


Johnson Motor Lines, Inc.—Atlantic States Motor Lines, Inc., MC-F-6823, 
. oo & C. , 6-30-59. 


Schrwermen Trucking Ca. —Schwerman Trucking Co. of Texas, MC-F-6834, 
<o.n a x oe , 7-6-59, Commission. 


81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 


Wirtz, F. L.,\Takin Bros. Freight Line, Inc., MC-F-7036, 
4-29-59. 
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81.9 Divestiture 
81.90 Generally 


81.90 Burden is upon applicants to show that control has been 
terminated and that burden has not been satisfied by evidence presented in 
instant proceeding. MC-F-6660, Buckingham Transp., Inc.—Control & 
Merger—Buckingham Transfer, Inc. & Buckingham Exp., Inc., .... M. C. C. 

, 5-12-59, Div. 4. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.10 Generally 


82.10 In view of favorable financial position of Red Ball, findings will 
be conditioned to require that it immediately write-off any increase in its 
“Other Intangible Property” account as result of merger. MC-F-6772, Red 
Ball Motor Freight, Inc.—Merger—Denver-Amarillo Red Ball Motor Freight, 
My 2s <o Be Ge Ue , 7-8-59, Div. 4. 


82.14 Financial Resources 


82.14 Record casts considerable doubt on vendee’s ability to finance 
transaction and meet obligations that would be incurred without endangering 
its financial stability. Its balance sheet as of March 31, 1958, shows current 
liabilities exceeding current assets by $50,160. Its carrier operating property, 
less depreciation, was shown at $346,385, with equipment and other long 
term obligations of $265,117. It had debit balance in surplus of $24,782. 
The amount of vendee’s long term obligations due in one year from March 
31, 1958, is not of record, but it is clear that it would require additional 
funds to meet current payments on those obligations, to pay initial $10,000 
payment on purchase price, and for working capital. Whether stockholders 
would be willing to advance funds, or whether they are financially able to 
do so is not clear. In any event, there seems to be no firm commitment by 
them to advance funds or purchase additional stock. Denied. MC-F-5697, 
H. E. Pitzer, Inc.—Pur. (Por.)—Bowen Trucking, Inc., 5-22-59, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 Considering Roadway’s present operating revenues, territory 
involved, and economies which might reasonably be expected to result from 
coordination of operations of two carriers, purchase price is not excessive, 
and payment would not be unduly burdensome on G & P. MC-F-7102, 
G & P Transp. Co., Inc.—Control—Roadway Cargo, Inc., 5-13-59, Div. 4. 


82.30 As vendee would thus acquire and retain less authority than is 
covered by agreement, applicants may, if they so desire, adjust purchase 
price downward without further authorization. MC-F-6573, Nigro Freight 
Lines Inc.—Pur.—Diamond Motor Transp., Inc. (George Goldstein, Trustee), 
5-21-59, Div. 4. 


82.30 Taking into consideration vendor’s past earning record and pos- 
sibility for increased revenues under combined rights, purchase price is not 
excessive. MC-F-7107, Red Ball, Inc.—Pur.—Oklahoma-Louisiana Motor 
Freight Co., .... M. C. C. , 6-30-59, Div. 4. 


82.33 Intangibles 


82.33 In view of amount in Advance’s surplus account, findings will be 
conditioned to require that it immediately write off any increase in its 
intangible property account as result of transaction. MC-F-6901, Advance 
Transp. Co.—Control & Merger—Service Transport Co., 5-22-59, Div. 4. 
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82.7 Unauthorized Consummation 
82.74 Public Interest 


82.74 Law violations are not necessarily bar to approval of application, 
if public interest will best be served by approval of transaction presented. 
MC-F-6099, L. Nelson & Sons Transp. Co.—Control & Merger—Gilbertville 
Trucking Co., Inc., .... M. C. C. ...., 6-9-59, Commission. 


82.74 Approval of transaction herein should not be withheld because 
of law violation, where evidence otherwise shows that merger of commonly 
controlled carrier would be consistent with public interest, and in consonance 
with established policy of encouraging corporate simplification. Approval of 
merger, however, is not to be construed as excusing or condoning law 
violation, as sanctioning its continuance, or as precluding any further action 
that may be necessary. MOC-F-7045, Risberg’s Truck Line—Merger—Beckett 
Truck Line, Inc., 5-7-59, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 


83.02 In sale of irregular-route special commodity rights parties are 
not generally required to show transportation activity covering all seller’s 
authority; however there must be fairly representative showing of service 
in order to support finding that transaction would be consistent with public 


interest. 56 M. C. C. 597 and 75 M. C. C. 83. MC-F-6760, C. S. Cyphers— 
Pur.—R. S. Ziegenfus, 5-20-59, Div. 4. 


83.02 It would be inequitable to require vendor to show complete 
coverage of every commodity to and from every point he is authorized to 
serve thereunder before favorably considering application, and indeed this 
would be going beyond what is required in proceeding initially seeking 
operating rights on irregular-route territorial basis, particularly insofar as 
his irregular-route authority is concerned. Rather, in appraising effect of 
proposed unification of operations, consideration must be given to evidence 
relating to nature and scope of operations conducted including evidence as 
to equipment operated, frequency of service, routes traversed and commodi- 
ties transported. MC-F-66384, Peerless Motor Exp., Inc.—Pur.—M. T. Allen, 
5-5-59, Div. 4. 


83.06 Justification for Dormancy 


83.06 Period when no operations were being conducted under vendor’s 
rights lasted about three months and immediately followed termination of 
lease by Deaton Truck Lines, Inc., pursuant to order from this Commission. 
In interim, receiver had been appointed for vendor who considered con- 
tinuing operations when rights were returned to him, but decided against 
plan due to lack of funds and court’s policy in similar matters. Instead, 
within approximately 20 days he had executed contract with vendee who 
promptly thereafter filed sec. 5, 210a(b) and 207 applications. Diligence 
shown here is to be commended. In any event, cessation was of insufficient 
duration to have caused any permanent traffic readjustment and there is no 
justification for denying applications solely because of short period when 
there were no operations under rights. MC-F-6739, Jones Truck Lines, Inc. 
—Pur.—Capitol Freight Lines, Inc. (Eugene Greener, Jr., Receiver), .. 
M. C. C. ...., 5-26-59, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Decisions must be made on record and evidence of past opera- 
tions is essential to proper appraisal of transaction. See 56 M. C. C. 739. 
MC-F-6634, Peerless Motor Exp., Inc.—Pur.—M. T. Allen, 5-5-59, Div. 4. 
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83.19 Denials for Failure to Show 


83.19 Evidence presented by applicants is completely inadequate in 
showing scope, nature, and continuity of operations of Transfer and Express 
under their authority. Denied. MC-F-6660, Buckingham Transp., Inc.— 
Control & Merger—Buckingham Transfer, Inc. & Buckingham Exp., Inc., 
0604 Mie Gre is «a0 0q SOR aes OG 


83.2 Degree of Utilization 


838.20 Generally 


83.20 In view of specialized nature of vendor’s operations, including 
call and demand service rendered, and of limited facilities and resources 
possessed by vendor, evidence establishes that vendor’s service has been 
shown to be sufficiently representative and continuous to warrant conclusion 
that its operating rights have not become dormant. MC-F-7007, Aetna 
Freight Lines, Inc.—Pur.—Helders Motor Service Co., 7-9-59, Div. 4. 

83.20 Considering irregular demand for certain service, cancellation 
of vendor’s authority to transport those commodities should not be required 
as condition to approval. 65 M. C. C. 127. MC-F-7107, Red Ball, Inc.— 
Pur.—Oklahoma-Louisiana Motor Freight Co., .... M.C. C. ...., 6-30-59, 
Div. 4. 


83.25 Operation to Best of Ability 


83.25 Considering his strained financial condition, vendor has been 
providing service under portions of his operating rights authorized to be 
retained by vendee on basis commensurate with his financial resources. 
MC-F-6634, Peerless Motor Exp., Inc.—Pur.—M. T. Allen, 5-5-59, Div. 4. 


83.28 Evidence of Utilization 


83.28 Lone Star has been reasonably definite in showing quantity of 
cement moving to destination territory in past, and manifestly it is impracti- 
cal for it to name various points of past movements thereto under circum- 
stances where cement is in widespread use territorially, including [move- 
ments] to rural areas which are numerous and widely scattered but provide 
ready markets. MC-F-6834, Schwerman Trucking Co.—Control—Schwer- 
man Trucking Co. of Texas, .... M.C. C. ...., 7-6-59, Commission. 


83.3 Reinstitution of Operation 
83.32 During or After Purchase Negotiations 


83.32 Traffic transported during week of negotiations with Transporta- 
tion and after such negotiations is entitled to little weight in determining 
continuity or scope of operations of Transfer and Express. 58 M. C. C. 283, 
293. MC-F-6660, Buckingham Transp., Inc.—Control & Merger—Bucking- 
ham Transfer, Inc. & Buckingham Exp., Inc., .... M. C. C. ...., 5-12-59, 
Div. 4. 


83.32 Traffic transported by carrier concerned, following execution of 
purchase agreement, is entitled to little weight as evidence of nature and 
scope of bona fide operations under operating rights. 58 M. C. C. 283, and 
59 M. C. C. 581. MC-F-6817, Coastal Tank Lines, Inc.—Pur.—Asphalt- 
Petroleum Transporters, Inc., 6-9-59, Div. 4. 


83.32 Traffic developed subsequent to date negotiations were com- 
menced, or shortly prior thereto, and which period would include time when 
seven shipments moved, is entitled to little weight in determining nature 
and extent of vendor’s operations. Compare 58 M. C. C. 283, 293. MC-F- 
6760, C. S. Cyphers—Pur.—R. S. Ziegenfus, 5-20-59, Div. 4. 


83.35 Proposal by Vendee 


83.35 To permit revitalization of dormant portions of vendor’s opera- 
tions, without evidence indicating that there is need for service, would not 
foster sound economic conditions among existing carriers in area, and would 
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not be consistent with public interest. Compare 55 M. C. C. 501. Findings 
will be conditioned accordingly. MC-F-6634, Peerless Motor Exp., Inc.— 
Pur.—M. T. Allen, 5-5-59, Div. 4. 


83.9 Transfer of Dormant Franchises 

83.90 Generally 

83.90 Where operations have not been conducted over particular 
route for long period, cancellation of these portions of rights as condition 
precedent to approval of their transfer is required. 65 M. C. C. 312. 
MC-F-6772, Red Ball Motor Freight, Inc.—Merger—Denver-Amarillo Red 
Ball Motor Freight, Inc., .... M. C. C. , 7-8-59, Div. 4. 
83.92 Cancellation of Dormant Portion —Motor Truck 


83.92 Transfer of Motor Truck Operations Approved by Div. 4, unless 
otherwise stated, upon Condition that Operating Authority Covering Dormant 
Portions of Vendor’s Routes be Surrendered and Cancelled: 

Consolidated Freightways, Inc.—Control & Merger—Gallagher Freight 

Lines, Inc., MC-F-6221, .... M. C. C. , 6-9-59, Commission. 


Risberg’s Truck Line—Merger—Beckett Truck Line, Inc., MC-F-7045, 
5-7-59. 


84. New Service Doctrine 


84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 

84.24 It appears unlikely that any real distinction could or would be 
maintained between regular- and irregular-route rights, and it would not 
be consistent with public interest to permit vendee to hold both types of 
operating authority between same points under such circumstances. Ac- 


cordingly, findings will be conditioned to require modification of vendee’s 
present irregular-route authority. Compare 58 M. C. C. 655; 59 M. C. C. 
511. MC-F-7055, Twin City-Fargo Freight, Inc.—Pur.—Ferdie Skaurud, 
5-26-59, Div. 4. 


84.25 Split of Irregular Authority 

84.25 Instant proposal whereby vendor would retain right to serve 
Front Royal, Berryville and Winchester and their respective commercial 
zones from those named points and sell remainder of its Va. authority is 
not a division along clear-cut geographical lines and similar proposals have 
been disapproved in numerous cases in addition to those cited by examiner. 
See also 45 M. C. C. 115 and 45 M. C. C. 245. MC-F-6820, Archie’s Motor 
Freight, Inc.—Pur. (Por.)—Beatty Motor Exp., Inc., 6-19-59, Div. 4. 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Mere desire of vendee to engage in this operation is not suffi- 
cient to warrant approval. Textile and other carriers should be protected 
from additional competition that would result from what would be essen- 
tially new service. Compare 56 M. C. C. 739; 56 M. C. C. 597. MOC-F-6597, 
H. E. Pfitzer, Inc.—Pur. (Por.)—Bowen Trucking, Inc., 5-22-59, Div. 4. 


85. Sound Transportation Conditions 


85.1 Service 
85.17 Preserve Needed Service 


85.17 Service rendered by vendor prior to cessation of its operations 
and those rendered by vendee under temporary authority discloses that pub- 
lic in area involved would benefit from services vendee would render under 
combined rights. MC-F-6999, Eastern Freight Ways, Inc.—Pur.—Allen 
Motor Lines, Inc. (Perry Graicerstein, Receiver), 5-25-59, Div. 4. 
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85.2 Efficiency 
85.21 Complementary Operations 
85.21 Conclusion is warranted that more efficient and economical 
transportation service would be obtained by shipping public as result of 


approval herein. MC-F-7007, Aetna Freight Lines, Inc.—Pur.—Helders 
Motor Service Co., 7-9-59, Div. 4. 


85.3 Competitive Effect 


85.80 Generally 


85.30 Applicants have supplied proof that there would be improved 
service to public without material harm to existing carriers, thereby meet- 
ing criteria set out in 321 U. S. 67, 87, and providing evidence found to be 
lacking in 75 M. C. C. 55, 58-60. With affirmative evidence so abundant 
and unlikelihood of competition being unduly restrained because of many 
motor common carriers having authority in affected territory, Commission 
is not required to modify findings in prior report so as to preclude Truck 
Lines from performing all-motor service merely because there are numerous 
such motor carriers, who, except for two, did not choose to oppose applica- 
tion, pending almost three years. In doing so, rather than giving affirmative 
consideration to National Transportation Policy required of Commission, 
Commission would be giving one mode of transportation, which with two 
exceptions, has displayed no interest, ‘‘unwarranted protection from others.” 
78 S. Ct. 173, 178 (1957). MC-F-6345, Burlington Truck Lines, Inc.—Pur.— 
Geo. R. & James Pirnie, .... M. C. C. ...., 5-6-59, Div. 4. 


85.30 There are numerous other motor carriers operating in same 
general territory served by applicants, and acquisition of control as pro- 
posed will neither result in substantially lessening competition, nor in ad- 
versely affecting to material degree such other carriers. MC-F-6823, Johnson 
Motor Lines, Inc.—Control—Atlantic States Motor Lines, Inc., .... M. C. C. 
- +++, 6-30-59, Div. 4. 


85.31 Diversion of Traffic 


85.31 While protestants may lose some traffic following unification 
herein, they are in main substantial carriers, and it does not appear that 
consummation of transaction on basis authorized will result in any sub- 
stantial disruption of present flow of traffic, or will adversely affect other 
carriers in general territory. MC-F-6634, Peerless Motor Exp., Inc.—Pur.— 
M. T. Allen, 5-5-59, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 Where vendor has conducted little or no operations under 
authority sought to be purchased, resumption of active operation there- 
under by purchaser would be tantamount to institution of new competitive 
service and should not be sanctioned when probable result would be impair- 
ment of existing services. See 56 M. C. C. 521. MC-F-6760, C. S. Cyphers 
—Pur.—R. S. Ziegenfus, 5-20-59, Div. 4. 

85.32 Commission has refused in number of instances to authorize 
purchase of operating rights under which no operations have been per- 
formed for substantial period of time where it appeared resulting operations 
would tend to impair operations of established carriers, or where already 
existing highly competitive situation would be further aggravated. In 
instant case, evidence presented does not show that operations of vendee 
under combined rights, as authorized herein, would impair services of exist- 
ing carriers or result in oversupply of transportation. MC-F-6999, Eastern 
Freight Ways, Inc.—Pur.—Allen Motor Lines, Inc. (Percy Graicerstein, 
Receiver), 5-25-59, Div. 4. 


85.32 Conclusion that protestants would be materially harmed by 
instant transaction in absence of showing in some particularity how much 
traffic they would lose or to what degree their operations would be harmed 
is not warranted. Following most unifications, some adjustments are neces- 
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sary to meet more vigorous competition of acquiring carrier, and while it 
must be assumed that protestants will lose some traffic following consum- 
mation of transaction here, they are all substantial carriers handling large 
volumes of traffic and are well able to meet such competition without appar- 
ent harm to their operations or services which they are now providing. 
MC-F-6789, Jones Truck Lines, Inc.—Pur.—Capitol Freight Lines, Inc., 
(Eugene Greener, Jr., Receiver), .... M. C. C. , 5-26-59, Div. 4. 


85.33 Proof of Impairment 


85.33 Opposing carrier presented no evidence, specific or otherwise, 
to support its expressed fear of losing, or from which it can be determined 
that it would lose, material long-haul traffic it now transports to and from 
Chicago. Compare 75 M. C. C. 111, 127, 128 (1958). MC-F-6345, Burling- 
ton Truck Lines, Inc.—Pur.—Geo. R. & James Pirnie, .... M. C. C. ...., 
5-6-59, Div. 4. 


85.33 In event of consummation, Consolidated’s route between Salt 
Lake City and Los Angeles, via Wickenburg, would be 229 miles (31 per- 
cent) more circuitous than direct route of P. I. E. via Las Vegas. Evidence 
does not warrant finding that Consolidated’s operations via Wickenburg 
would impair service of P. I. E. between same two points over much shorter 
and better route. MC-F-6221, Consolidated a Inc.—Control & 
Merger—Gallagher Freight Lines, a Gc. ee, 6-9-59, 
Commission. 


85.33 While protestants normally may be expected to lose some traffic 
to vendee’s solicitation following consummation of transaction, as stated 
before, there is no basis established by this record for concluding that they 
will be harmed materially thereby, whereas such consummation would result 
in improved service in public interest. MC-F-6564, Neptune Storage, Inc. 
—Pur.—E. H. Warren Co., .... M. C. C. , 5-7-59. Div. 4. 


85.33 Mere apprehension that protestants may be deprived of some 
traffic, in absence of evidence showing with some degree of particularity 
extent they would be harmed, does not, alone, warrant denial of proposed 
transaction. MC-F-6737, Querner Truck Lines, Inc.—Pur.—W. A. Querner, 
§-29-59, Div. 4. 


To Same Effect: 


MC-F-6457, Santa Fe Trail Transp. Co.—Pur.—Meddock Truck Line, 
, 7-1-59, Div. 4. 


85.4 Effect upon Employees 


85.41 Railroad 


85.41 Same conditions imposed as in 261 I. C. C. 672 for protection 
of employees. F. D. 20557, Alabama G. S. R. Co.—Joint Use—New Orleans 
& N. R. Co., 5-25-59, Div. 4. 


To Same Effect: 


F. D. 20640, Hudson & M. R. Co. Trustee—Trackage Rights, etc.— 
Pennsylvania R. Co., 7-6-59, Div. 4. 


F. D. 20556, Potlatch Forests, Inc.—Control—Warren & S. R. R. Co., 
6-15-59, Div. 4. 


F. D. 20558, Weatherford, M. W. & N. Ry. Co.—Acquisition & Trackage 
Rights—Weatherford, Texas, 6-30-59, Div. 4. 


F. D. 20290, Western Pac. R. Co. et al—Joint Control, etc.—Salt Lake 
City U. D. & R. Co., 4-28-59, Div. 4. 
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86. Leases & Operating Agreements 
86.3 Trackage or Operating Agreements 
86.30 Generally 
86.30 Arrangements are being made for Kansas City Southern Ry. to 
serve considered point over applicant’s track. If such arrangements are 
made, appropriate authority from Commission may be necessary before such 


transactions may be consummated. F. D. 20496, St. Louis-S. F. Ry. Co.— 
Abandonment (Por.)—Girard Branch, 5-20-59, Div. 4. 


86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by 
Div. 4: 
Weatherford, M. W. & N. Ry. Co.—Acquisition & Trackage Rights— 
Weatherford, Texas, F. D. 20558, 6-30-59. 
86.32 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by 
Div. 4: 


Alabama G. S. R. Co.—Joint Use—New Orleans & N. R. Co., F. D. 20557, 
5-25-59. 
Hudson & M. R. Co. Trustee-Trackage Rights, etc.—Pennsylvania R. Co., 
F. D. 20640, 7-6-59. 
87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties 
of Two or More Railroads Authorized by Div. 4: 


Illinois Central R. Co.—Pur. etc.—Tremont & G. Ry. Co., F. D. 20450, 
6-3-59 (embraced in F. D. 20449). 


Tremont & G. Ry. Co.—Abandonment—Eros & Rochelle Branches, F. D. 
20449, 6-3-59. 


87.13 Motor Truck Lines—Approved 
87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or more Motor Carriers of Property Author- 
ized by Div. 4, unless otherwise stated: 
Advance Transp. Co.—Control & Merger—Service Transport Co., MC-F- 
6901, 5-22-59. 
Aetna Freight Lines, Inc.—Pur.—Helders Motor Service Co., MC-F-7007, 
7-9-59. 
Alkire Truck Lines, Inc.—Pur.—E. C. Davidson, MC-F-7061, 5-12-59. 
Burlington Truck Lines, Inc.—Pur.—Geo. R. & James Pirnie, MC-F-6345, 
es? FS ee lS 
Consolidated Freightways, Inc.—Control & Merger—Gallagher Freight 
Lines, Inc., MC-F-6221, .... M.C. C. ...., 6-9-59, Commission. 
Control & Merger—Kenneth Poorman Co., MC-F-6395, .... M. C. C. 
...., 6-9-59, Commission (embraced in MC-F-6221). 
Pur.—Arizona Exp., Inc., MC-F-6517, .... M.C. C. ...., 6-9-59, Com- 
mission (embraced in MC-F-6221). 
Pur.—H. F. & A. J. Martin, MC-F-6376, .... M. C. C. ...., 6-9-59 
Commission (embraced in MC-F-6221). 
Eastern Freight Ways, Inc.—Pur.—Allen Motor Lines, Inc. (Perry Graicer- 
stein, Receiver), MC-F-6999, 5-25-59. 
Expressways, Inc.—Control & Merger—Hi-Way Freight System, Inc., MC- 
F-7099, 5-13-59. 


Graff Trucking Co., Inc.—Control & Merger—Kalamazoo Valley Trucking 
Co., MC-F-7069, 5-13-59. 
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87.13 Motor Truck Lines—Approved (Continued) 


Greyhound Corp.—Merger—Atlantic Greyhound Corp., MC-F-7120, 6-15-59. 


Jones Truck Lines, Inc.—Pur.—Capitol Freight Lines, Inc., (Eugene 
Greener, Jr., Receiver), MC-F-6739, .... M. C. C. , 5-26-59. 


Nelson & Sons Transp. Co., L.,—Control & Mergsr—Giihertvilie Trucking 
Co., Inc., MC-F-6099, .... M. C. C. , 6-9-59, Commission. 

Neptune Storage, Inc.—Pur.—E. H. Warren Co., MC-F-6564, .... M. C. C. 

, 5-7-59. 

Nigro Freight Lines, Inc.—Pur.—Diamond Motor Transp., Inc. (George 
Goldstein, Trustee), MC-F-6573, 5-21-59. 

Peerless Motor Exp., Inc.—Pur.—M. T. Allen, MC-F-6634, 5-5-59. 

Querner Truck Lines, Inc.—Pur.—W. A. Querner, MC-F-6737, 5-29-59. 


Red Ball, Inc.—Pur.—Oklahoma-Louisiana Motor Freight Co., MC-F-7107, 
, , 6-30-59. 


Red Ball Motor Freight, Inc.—Merger—Denver-Amarillo Red Ball Motor 
Freight, Inc., MC-F-6772, .... M. C. C. , 7-8-59. 


Risberg’s Truck Line—Merger—Beckett Truck ‘iin Inc., MC-F-7045, 
5-7-59. 
Santa Fe Trail Transp. Co.—Pur.—Meddock Truck Line, MC-F-6457, 
C. C. , 7-1-59. 
Twin City-Fargo Freight, Inc-—Pur.—Ferdie Skaurud, MC-F-7055, 5-26-59. 
87.17 Motor Truck Lines—Denied 
87.17 Unification by Consolidation, Merger or Purchase of Entire 


Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 


Buckingham Transp., Inc.—Control & Merger—Buckingham Transfer, Inc. 
& Buckingham Exp., Inc., MC-F-6660, .... M. C. C. , 5-12-59. 
Coastal Tank Lines, Inc.—Pur.—Asphalt-Petroleum Transporters, Inc., 

MC-F-6817, 6-9-59. 
Cyphers, C. S.—Pur.—R. S. Ziegenfus, MC-F-6760, 5-20-59. 


87.2 Purchase of Portion of Franchise 
$7.21 Railroad—Approved 


87.21 Purchase of Portion of One Railroad by Another Such Carrier 
Authorized by Div. 4: 


Weatherford, M. W. & N. Ry. Co.—Acquisition & Trackage Rights— 
Weatherford, Texas, F. D. 20558, 6-30-59 (Purchase of certain tracks 
by Texas & P. Ry. Co.). 

87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor Car- 
rier of Property By Another Such Carrier Approved by Div. 4, unless other- 
wise stated: 


C & H Transp. Co., Inc.—Combs Truck Line, Inc., MC-F-6798, M. C. C. 
-» 6-12- 59 (Purchase by Arrow Trucking Co., of certain other 
operating rights of Combs Truck Line, Inc., also approved.) 


Consolidated Freightways, Inc.—Buckingham Transp., Inc., MC-F-6610, 
C , 6-9-59, Commission (embraced in MC-F-6221). 
87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 
Archie’s Motor Freight, Inc.—Beatty Motor Exp., Inc., MC-F-6820, 6-19-59. 
Pitzer, Inc., H. E..—\Bowen Trucking, Inc., MC-F-6597, 5-22-59. 


Table of Cases Appears on Following Pages 





Table of Cases 


* After Index number indicates case is listed but not digested individually. 
NPR indicates decision will not be printed in full. 


For applications listed but not indexed individually, please consult 
index numbers in text of index, as listed below: 


KIND OF APPLICATIONS TOPIC SECTIONS 
Alternate Routes or Gateways (Franchises) 25.08-25.09 
Disposition of Applications (Franchises) 27.11-27.73 
Abandonment 29.91-29.93 


Security Issues 33.03-33.93 
Reorganization Allowance 


Control of Two or More Carriers 81.71-81.75 
Transfer of Dormant Franchises 83.92-83.97 
Leases and Operating Agreements 86.11-86.33 
Acquisitions or Mergers 87.11-87.28 


Cases Indexed 


(I. C. C. decisions in mimeograph served May 1 through July 15, 1959). 


Abramson, H. D., & D. M., Ext.—Karns City (Pa.) (npr) 24.01, 27.32* 
Ace Lines, Inc. Ext.—Elimination of Gateway (S. Dak., Ill, Iowa & 
Minn.) 22.71, 25.07, 25.10, 27.32* 
Advance Transp. Co.—Control & Merger—Service Transport Co. (npr) 
80.01, 80.30, 82.33, 87.13* 
Aetna Freight Lines, Inc.—Pur.—Helders Motor Service Co. (npr) 
21.00, 83.20, 85.21, 87.13* 
Ajayem Lumber Corp. v. Long Island R. R. Co. 56.13, 56.34, 56.36 
Alabama G. S. R. Co.—Joint Use—New Orleans & N. R. Co. (npr) 85.41, 86.32* 
Alkire Truck Lines, Inc.—Pur.—E. C. Davidson (npr) 87.13* 
All Freight—Barrington, Ill. to Arbutus, Md. 16.23, 55.20, 67.01 
All Freight—Philadelphia to Rochester 55.04, 67.01 
Allen, et al., Robert—Investigation of Operations & Practices 
02.40, 05.00, 05.90, 16.138, 18.41, 23.60 
Alterman Transport Lines, Inc. Ext.—Glenwood, Iowa (npr) 02.18, 24.71, 27.32* 
Aluminum or Aluminum Articles from or to Newport, Ark. 
15.32, 16.23, 16.52, 55.83, 64.11, 67.62 
Aluminum Articles—Newport, Ark. to East 16.23, 55.24, 64.11, 67.62 
American Commercial Barge Line Co. Notes 31.10, 33.13* 
American Envelope Co. v. A. & H. Truck Line, Inc. 67.65, 70.02 
Anaconda Aluminum Co. v. Great Northern Ry. Co. 56.31 
Anglemeier, Robert, Ext.—Binghamton, N. Y. (npr) 23.63, 27.31° 
Anhydrous Ammonia from, to & bet. Points East of Rocky Mts. 67.54, 71.01, 71.70 
Antrim Transp. Co., Inc. Ext.—Natick, Mass. 21.57, 27.31°%, 28.22 
Archie’s Motor Freight, Inc. Com. Car. App. (npr) 27.32° 
Archie’s Motor Freight, Inc.—Pur. (Por.)—Beatty Motor Exp., Inc. (npr) 
24.01, 84.25, 87.27* 
Arco Auto Carriers, Inc. Ext.—Truck & Trailer Bodies & Accessories 
(npr) 20.08, 24.15, 27.31°* 
Ardmore Freight Corp. Cont. Car. App. 05.10, 27.32* 
Ext.-—Tubing 27.32* 
Arizona Sales Co. Ext.—Chemical Fertilizer in Bags (npr) 27.32° 
Arkansas-Best Freight System, Inc. Stock $1.31, 32.01, 32.14, 32.60, 33.31%, 33.93* 
Arkansas California Exp., Inc. Com. Car. App. 23.21, 23.51, 27.32* 
Arkansas Plant Food Co. v. Chicago, R. I. & P. R. Co. 16.56, 17.51, 53.40, 53.75, 67.57 
Arrowhead Constructors v. Chicago, B. & Q. R. Co. 11.90, 16.33, 58.04, 62.03, 66.73 
Asphalt Haulers Co. Ext.—Chattanooga & Lyles, Tenn. (npr) 
13.72, 22.31, 24.53, 27.31° 
Atchison Chamber of Commerce v. A & B Transfer, Inc. 52.01, 53.51 
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Automobile Transport Co. of Calif. Ext.—Repossessed Automobiles 


(npr) 24.01, 27.82° 
Automobiles—N. Y. & N. J. Ports to Central Territory 64.10, 67.76 


Babbitt, Frank, (now retitled Babbitt Bros., Inc.) Ext.—27 States (npr) 
23.42, 24.44, 27.31° 
Baltimore & O. R. Co. (Rules, Standards & Instructions for Installation, 

Inspection, Maintenance & Repair of Automatic Block Signal 

Systems, etc.) 46.10 

Barber Transp. Co. Ext.—O’Neill, Neb. 25.07, 27.32* 
Barrett, J. C., Com. Car. App. 27.32° 
Bauman, Jr., A. W., Ext.—Coal 05.22, 27.32* 
Bekins Van & Storage Co. Stock (npr) 33.70* 
Bell Transp. Co., Inc. Com. Car. App. 18.32, 23.42, 27.81° 
Big Creek & T. R. Co.—Abandonment—Entire Line (Oregon) (npr) 29.91° 
Blythe, J. M., Ext.—Food Products from Mass. (npr) 17.43, 24.01, 27.32* 
Boston & M. R.—Abandonment (Por.)—Peterboro Branch (npr) 29.45, 29.91* 
Boston & M. R. Loan Guaranty 31.40 
Boston & M. R. Notes 31.40 
Boyle, E. J., Ext.—Rahn Township, Pa. 20.10, 24.11, 24.51, 27.31° 
Brakes, Train—See “Rules, Standards,” etc. 
Branch Motor Exp. Co. Loan Agreement (npr) 31.30 
Browns, R. B., Cont. Car. App. 05.22, 27.42* 
Buckingham Transp., Inc. Com. Car. App. 27.31° 
Buckingham Transp., Inc.—Control & Merger—Buckingham Transfer, 

Inc. & Buckingham Exp., Inc. 81.90, 83.19, 83.32, 87.17* 
Buckingham Transp., Inc.—Securities & Assumption of Obligation 33.54* 
Bulk Motor Transport, Inc. Ext.—Baltimore (npr) 27.31* 
Bulk Transport, Inc. Com. Car. App. (npr) 22.06, 27.31° 
Burlington Truck Lines, Inc.—Pur.—Geo. R. & James Pirnie 

80.17, 85.30, 85.33, 87.13° 
Butte A. & P. Ry. Co. Stock (npr) 32.91, 33.43* 
C & H Transp. Co., Inc. Ext.—Ariz. (npr) 27.32° 
C & H Transp. Co. Inc., et al—Pur. (Por.)—Combs Truck Line, Inc. 
15.13, 80.01, 80.06, 87.23* 
Cagle, R. E. & F. L., Ext.—Calif. & Utah (npr) 24.01, 26.71, 27.42° 
Calcium Carbonate—Mass. to N. Car. 16.80, 55.83, 67.54 
California, A. & S. F. Ry. Co.—Construction—Point Isabel, Calif. (npr) 
20.12, 27.11° 
Calmar SS Corp. Ext.—New Haven, Conn. 24.01, 26.75, 27.52° 
Campbell Sixty-Six Exp., Inc. v. Frisco Transp. Co. & Missouri Arkansas 

Transp. Co. 18.35, 21.68, 23.42 
Cancellation of Routing, Paper, Gainesville Midland R. Co. 54.81, 62.01, 67.65 
Carbone Bros. & Co., Inc. v. Erie R. Co. 17.43, 17.54 
Central & Southern Truck Lines, Inc. Ext.—Feed (npr) 24.55, 24.61, 27.41° 

Ext.—Wood Products (npr) 27.41* 
Central of Georgia Motor Transport Co.—Modification of Key-Point 

Restrictions 21.77, 26.50, 28.23, 28.24 
Central Soya Co., Inc. v. Arcade & A. R. Corp. 57.31, 57.33, 67.14 
Chemical Tank Lines, Inc. Cont. Car. App. 21.22, 27.41* 
Chicago & N. W. Ry. Co.—Abandonment—Scribner-Oakdale Line (Neb.) 

(npr) 29.30, 29.50, 29.92* 
Chicago & N. W. Ry. Co.—Discontinuance of Service—Chicago, IIl.- 

Minneapolis, Minn. 16.20, 16.64, 29.03, 29.20, 29.41, 29.45 
Chicago, B. & Q. R. Co.—Abandonment—Joy-New Boston (Ill.) (npr) 

29.45, 29.91° 
Chicago Tunnel Term. Co. et al.—Abandonment—Chicago, Ill. (npr) 29.91° 
Clark Tank Lines Co. Ext.—Road Oil 27.31° 
Class Rates—See “Reduced Local Class Rates” 
Classification Ratings—See “Increased Classification Ratings” 
Clement, R. D., Cont. Car. App. 27.42* 
Clothing & Related Articles—Official Territory 55.81, 67.85 
Coal Rates—See “Ex-River Coal”—‘“Indiana Intrastate” 
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Coastal Tank Lines, Inc.—Pur.—Asphalt-Petroleum Transporters, Inc. 
(npr) 80.11, 83.32, 87.17° 

Columbus Coated Fabrics Corp. v. Wilson Freight Fwdg. Co. (embraces 
Same v. Eastern Motor Dispatch, Inc.) 11.05, 11.86, 11.94, 17.54, 58.10, 66.95 
Columbus Steel Supply Co. v. Pennsylvania R. Co. 44.20, 60.44, 73.20, 74.10 
Commercial Oil Transport Ext.—Sugar (npr) 21.02, 27.31° 
Commodity Credit Corp. v. Texas & P. Ry. Co. 02.23, 64.03, 64.14, 67.81, 74.01 

Consolidated Freight Classification & Uniform Freight Classification 

02.00, 02.06, 53.80 

Consolidated Freightways, Inc. & Consolidated Freightways Co. Stock 
(F. D. 20570) (npr) 15.13, 32.60, 33.20*, 33.70* 

Consolidated Freightways, Inc. & Consolidated Freightways Co. Stock 
(F. D. 20575) (npr) 15.13, 32.24, 32.61, 33.45% 

Consolidated Freightways, Inc.—Control & Merger—Gallagher Freight 
Lines, Inc. 16.56, 21.40, 83.92%, 85.33, 87.13* 
Control & Merger—Kenneth Poorman Co. 87.13* 
Consolidated Freightways, Inc. Ext.—Lignin Liquor (npr) 27.31° 
Consolidated Freightways, Inc.—Pur.—Arizona Exp., Inc. 87.13* 
Pur. (Por.)—Buckingham Transp., Inc. 87.23* 
Pur.—H. F. & A. J. Martin 87.13* 
Consolidated Freightways, Inc. Stock 33.53* 
Consolidated Freightways, Inc.—Securities 33.53* 
Consolidation of Freight Forwarder Shipments 70.10, 70.23, 70.24 
Corbin’s Bonded Whse. v. Seaboard Air Line R. Co. 57.40, 67.19 
Cox & Son, Inc., J. L., Ext.—Pipe (npr) 27.32* 

Craig Trucking, Inc. Ext.—Elimination of Gateways (Mo., Ohio, Ind.) 
(npr) 25.07, 25.41, 27.31* 
Crosby, N. H., Cont. Car. App. (npr) 22.06, 27.41* 
Cyphers, C. §.—Pur.—R. S. Ziegenfus (npr) 80.01, 83.02, 83.32, 85.32, 87.17* 


Dahlsten, H. N., Ext.—Fertilizer (npr) 21.21, 24.65, 27.41* 
Daily Motor Exp., Inc. (now retitled and renumbered MC-117574, Sub 30, 

Daily Exp., Inc.) Ext.—13 States & D. C. (npr) 16.69, 27.31° 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Chicago, Ill. (npr) 16.22, 24.13, 24.30, 27.32° 
Davidson Bros. Com. Car. App. 24.10, 27.32* 
Dayton Transport Corp. Ext.—Iron & Steel Articles 21.72, 24.10, 27.32* 
Dealers Transit, Inc. Ext.—West Plains, Mo. 24.01, 27.32* 
Denver & R. G. W. R. Co. Stock (npr) 33.91°* 
Denver Chicago Transport Co., Inc.—See “R. B. ‘Dick’ Wilson, Inc.” 
Distribution Rates—Central Freight Trucking, Inc. 62.03, 67.09, 70.28 
Dixie Highway Exp., Inc. Ext.—Points in Ala. (npr) 24.01, 24.71, 27.32* 
Dow Chemical Co. v. Chesapeake & O. Ry. Co. 53.82, 66.91 
Dow Chemical Co., Del. Corp. v. Denver R. G. W. R. Co. 62.07, 67.54 
Drugs & Medicines—Pa. to Chicago & Kansas City 67.91 
Duluth, S. S. & A. R. Co. v. Mackinac Transp. Co. 18.33, 42.56, 54.71 
Dunn Bros. Inc. Ext.—Pipe (npr) 27.32* 


Eagle Exp. Co. Ext.—Alternate Routes (Tenn.) (npr) 24.01, 25.08*, 26.71 
Eastern Exp., Inc. Ext.—Montgomery, Pa. (npr) 24.01, 24.71, 27.32* 
Eastern Freight Ways, Inc.—Pur.—Allen Motor Lines, Inc. (Perry 
Graicerstein, Receiver) (npr) 85.17, 85.32, 87.13* 
Ewers, B. A. v. Missouri Pac. R. Co. 57.39, 60.10, 67.59 
Expressways, Inc.—Control & Merger—Hi-Way Freight System, Inc. (npr) 87.13* 
Ex-River Coal—Mt. Vernon, Ind. to Chicago District 17.41, 18.44, 55.82, 67.31 


Fares—See “Increased Fares”; “Increased Passenger Fares”; & “Passen- 
ger Fares” 
Fares—New York, S. & W. R. Co. 16.37, 69.23, 70.10 
Fargo Chamber of Commerce v. Akron, C. & Y. R. Co. 
18.35, 62.04, 66.08, 66.69, 70.02, 70.40, 70.82, 70.91, 74.10 
Federal Barge Lines, Inc. Notes (npr) 33.46* 
Feeds—Nashville, Tenn. to Louisville, Ky. 18.33, 64.15, 67.11 
Florida Frozen Foods Exp. Ltd. Ext.—Meats & Citrus Products (npr) 
21.02, 24.13, 27.31* 
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Foodstuffs—Bet. Rochester, N. Y. & Medina, Ohio 65.81, 62.01, 67.82 
Forbes Trucking Co., Inc. Ext.—Dry Sugar, in Bulk (npr) 
02.22, 24.01, 24.30, 24.57, 26.40, 27.31* 
Forwarder Volume Commodity Rates—Transcontinental 55.85, 67.0 
Freeman, T. L., & Wm. L. Campbell Ext.—Resin Glues (npr) 
24.11, 24.13, 26.71, 27.32* 


Freight Forwarder Shipments—See “Consolidation of” 
Fresh Meats—Transcontinental Westbound—Frank Baxter 55.81, 67.83 
Frozen Food Exp. Ext.—Agricultural Commodities 24.01, 27.32* 


G & P Transp. Co., Inc.—Control—Roadway Cargo, Inc. (npr) 80.13, 81.73%, 82.30 
G. E. & W. Trucking Co. Com. Car. App. (npr) 15.15, 24.68, 24.87, 27.32* 
G. M. S. Trucking, Inc. Cont. Car. App. (npr) 24.03, 27.42* 
Galveston Truck Line Corp. Ext.—Okla. 24.01, 24.73, 27.31* 
Gemmill, Jr., L. E., Cont. Car. App. (npr) 24.10, 24.52, 27.42* 
General Motors Corp. v. New York Central R. Co. 16.12, 57.33, 57.39, 66.87 
Georgia & F. R. Loan Guaranty (embraces Georgia & F. R. Loan Guar- 
anty, F. D. 20518 & Georgia & F. R. Receiver’s Ctfe, F. D. 20536) 
31.35, 31.40 
Gibbon, E. C., Ext.—Hamburg, Ark. (npr) 24.01, 24.52, 24.60, 26.71, 27.32* 
Glass—See “Increased Ratings on Bent Automobile Glass” 
Glass Bottles—Indianapolis to Lawrenceburg, Ind. 15.16, 55.80, 67.94 
Gould, Inc., R. A., Ext.—Utah Points (npr) 24.01, 24.51, 26.71, 26.74, 27.32* 
Graff Trucking Co., Inc.—Control & Merger—Kalamazoo Valley Trucking 
Co. (npr) 21.22, 87.13* 
Great Northern Ry. Co.—Abandonment—Swan River-Kelly Lake Branch 
(Minn.) (npr) 29.91* 
Greenville Bus Co. Com. Car. App. 16.75, 17.438, 24.01, 26.01, 27.22* 
Greyhound Corp.—Assumption of Obligation & Liability (npr) 33.01* 
Greyhound Corp.—Merger—Atlantic Greyhound Corp. (npr) 15.21, 87.13* 
Greyhound Corp. Stock Dividend (npr) 32.14, 33.92* 
Groceries—Bet. Richmond, Baltimore & Washington, D. C. 55.83, 57.15, 67.81 
Gulf, C. & S. F. Ry. Co.—Abandonment (Por.)—Menard Dist. (npr) 29.45, 29.91* 
Abandonment (Por.)—San Angelo Dist. (npr) 29.45, 29.91* 


Hadder Trucking Co., Inc. Ext.—Commodities in Brine 04.01, 04.03, 27.32* 
Harbor Comm’n, City of San Diego, Calif. v. Interstate Freight Carriers 

Conference, Inc. 73.11 
Hastings, S. W., Cont. Car. App. (npr) 24.03, 27.42* 
Hayes, Annie D., (Administratrix of Estate of J. M. Hayes), Ext.— 

Clarksville-Memphis, Tenn. (npr) 24.72, 27.32* 
Hearin Tank Lines, Inc. Ext.—Ascension Parish, La. 17.20, 27.31* 

Ext.—Petroleum Wax 27.32* 
Ext.—Texas 22.53, 27.31° 
Heavy and Specialized Carriers Section, Local Cartage National Confer- 

ence v. Wilson Freight Fwdg. Co. 01.40, 21.72, 22.05, 28.36 
Henrikson, F. A., Ext.—Gypsum & Gypsum Products (npr) 21.54, 27.31° 
Herr, B. H., Ext.—Antifreeze (npr) 05.20, 27.32* 

Ext.—Oxford County, Maine (npr) 21.22, 27.31* 
Hi-Line Transport, Inc. Com. Car. App. 05.91, 23.10, 23.50, 24.10, 27.31* 
Home Transp. Co., Inc. Ext.—Cedartown, Ga. (npr) 27.32* 

Ext.—Fla. (npr) 15.15, 24.70, 27.31* 

Ext.—4 States 27.31* 

Ext.—Machinery 27.31°* 
Hoover Motor Exp. Co., Inc. Ext.—Alternate Route (Ala.-Tenn.) 

25.07, 25.10, 25.40, 25.51, 27.32* 
House Haulers, Inc. Cont. Car. App. (npr) 24.09, 24.10, 26.71, 27.42* 
Hudson & M. R. Co. Trustee—Trackage Rights, etc.—Pennsylvania R. Co. 

(npr) 85.41, 86.32* 
Hygrade Food Products Corp. Terminal Allowance 42.52, 42.54, 45.12 
Illinois Central R. Co. Ext.—New Orleans & Baton Rouge, La. 

15.16, 18.32, 18.33, 20.12, 20.22, 21.78, 27.31° 
Illinois Central R. Co.—Pur. etc.—Tremont & G. Ry. Co. (npr) 87.11* 
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Illinois Central R. Co., Wabash R. Co., Illinois Term. R. Co. (Modification 

of Systems or Devices) 46.32 
Increased Classification Ratings on Bent Automobile Glass 53.70, 62.03, 66.76 
Increased Fares—New York, S. & W. R. Co.—See “Fares” 
Increased Express Rates & Charges, 1957 60.89 
Increased L.C.L. Rates in Official Territory 17.42, 62.02, 64.03, 68.12 
Increased Mail Pay, Western Railroads, 1959 68.02 
Increased Switching Charges at Memphis, Tenn. 64.10, 65.22, 73.14 
Indiana Intrastate Bituminous Coal Rates 74.30, 75.02, 75.04, 75.31 
Interstate Dress Carriers, Inc. Ext.—Va. 24.89, 27.32° 
Iron or Steel—Chicago to Dubuque (I & S M-10393) 51.03, 67.61 
Iron or Steel—Chicago to Dubuque (No. 32343) 67.61 
Iron or Steel Castings—Wichita, Kan. to Peoria, Ill. 55.81, 55.83, 67.61 


Jackson, Jr., J. C., & F. J. Nichols Com. Car. App. 21.21, 24.55, 27.31° 

Jeffries Truck Line, Inc., H. J., Ext.—Ariz. (npr) 27.32° 

Johnson, Harold, Ext.—LPG (npr) 24.01, 24.55, 27.31° 
Johnson Motor Lines, Inc.—Control—Atlantic States Motor Lines, Inc. 

16.13, 80.13, 81.73%, 85.30 

Johnson Motor Lines, Inc.—Notes 33.53° 

Jones, Benny, Com. Car. App. (npr) 18.35, 24.01, 27.32* 

Jones Truck Lines, Inc. Ext.—Regular Routes (Tenn.-Miss.) 27.31° 
Jones Truck Lines, Inc.—Pur.—Capitol Freight Lines, Inc. (Eugene 

Greener, Jr., Receiver) 15.13, 24.01, 83.06, 85.32, 87.13* 

Jones Trucking Co., Inc., L. C., Ext.—Ariz. (npr) 24.01, 27.32° 


Kansas City, Mo.-Kansas City, Kan. Commercial Zone (5-14-59 Decision) 
11.11, 13.53, 21.56, 21.59—See also 28.22 
Kansas City, Mo.-Kansas City, Kan. Commercial Zone (6-29-59 Decision) 28.22 

Kansas Nebraska Xpress, Inc. Ext.—Alternate Route (Mo.-Neb.) (npr) 
25.00, 25.07, 25.09%, 25.51 

King Midas Flour Mills, Van Dusen Harrington Div. of F. H. Peavey & 
Co. v. Northern Pac. Ry. Co. 67.11, 70.20 


Labertew, R. E., Com. Car. App. (npr) 26.79, 27.31° 
Lapansee, J. A. & E. N., Cont. Car. App. 14.21, 24.03, 27.41* 
La Salle Freight Co. Com. Car. App. (npr) 02.25, 20.08, 24.01, 27.31°* 
Law & Ingham Transp Co., Inc. Ext.—Pig Iron (npr) 18.57, 24.53, 27.31° 
Lehigh Valley R. Co.—Discontinuance of Service—All Passenger Opera- 

tions (5-1-59) 02.00, 18.20, 29.08, 29.10, 29.23, 24.95 
Lehigh Valley R. Co.—Discontinuance of Service—All Passenger Opera- 

tions (5-18-59) 29.03 
Local Cartage National Conference—See “Heavy & Specialized Carriers 

Section, L. C. N. C.” 
Locomotives, other than Steam—See “Rules” 
Loomis & Sons—Neb. (Com. Car. App.) (npr) 21.21, 22.73, 24.01, 27.31° 
Louisville & N. R. Co.—Abandonment—(Por.)—Scottsville Branch (Ky.) 

29.25, 29.32, 29.92° 

Louisville & N. R. Co.—Discontinuance of Service—Cincinnati, Ohio- 

Atlanta, Ga. (npr) 15.15, 16.20, 29.03, 29.20, 29.22, 29.28, 29.25, 29.45 
Lumber—West to Central Territory 67.55 
Lumber—Western Auto Transports, Inc. 16.23, 16.40, 55.83, 64.10, 67.55 


Machinery or Machines & Parts—Official Territory 22.05, 22.60, 67.70 
Magnet Cove Barium Corp. v. Missouri Pac. R. Co. 60.33, 67.32 
Magnolia Petroleum Co. Terminal Allowance 42.54, 45.12 
Mail Pay—See “Increased Mail Pay” 
Malt Beverages & Containers bet. Ohio & Newark, N. J. 64.11, 67.84 
Martin Van Lines, Inc. Ext.—12 States 21.40, 24.01, 24.11, 24.25, 25.07, 27.32° 
Marvel Roofing Products, Inc. v. Atchison, T. & S. F. Ry. Co. 62.01, 67.33 
Maryland Transp. Co. Ext.—Specified Commodities 25.02, 25.07, 25.51, 27.32° 
Mason & Dixon Tank Lines, Inc. Ext.—Kanawha & Putnam Counties, 

W. Va. (npr) 24.01, 27.31* 
Matches—Barberton & Wadsworth, Ohio to IIl. 55.22, 67.99 
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Matlack, Inc., E. B., Cont. Car. App. 05.20, 17.42, 21.22, 27.41* 
Matlack, Inc., E. B., Ext.—Nitrous Oxide 27.31° 
McCormack Trucking Co., Inc. Ext.—Dry Sugar, in Bulk (npr) 27.31* 
McKee General Contractor, Inc., R. E. v. Southern Pac. Co. 63.61, 67.61 
Meats—Watertown, S. Dak. to Kansas City, Mo. 64.10, 67.83 
Meats & Packinghouse Products—Watson Bros. Transp. Co., Inc. 

55.06, 55.83, 67.83, 74.10 
Merrimack Leather Co., Inc. v. Boston & M. R. 58.00, 60.04, 66.27 
Michigan Transp. Co. Ext.—Western Pa. (embraces Ext.—Monroe County, 

Mich., now renumbered MC-52978, Sub 17; and Ext.—L’Anse, 

Mich., now renumbered MC-52978, Sub 18) (npr) 21.22, 27.41* 
Midwest Coast Transport, Inc. Ext.—Paper (npr) 24.13, 24.66, 27.32* 
Midwest Transfer Co. of Ill. Ext.—Building Materials (MC-107640) 20.22, 27.41* 
Midwest Transfer Co. of Ill. Ext.—Mont. (MC-114021) (npr) 

16.69, 24.01, 24.13, 26.71, 27.32* 
Miller, Inc., Eldon, Ext.—Acids & Chemicals, in Bulk (npr) 27.31* 
Ext.—Alcoholic Beverages 27.31* 
Ext.—Calif. 24.01, 27.32° 
Ext.—Calvert City, Ky. (npr) 24.01, 27.31° 
Ext.—Canandaigua, N. Y. (npr) 27.31° 
Ext.—Colo. (npr) 27.32°* 
Ext.—Export (npr) 21.02, 21.42, 22.54, 22.67, 24.10, 24.70, 24.57, 26.71, 27.31° 
Ext.—Fats & Oils, in Bulk (npr) 27.31° 
Ext.—Guttenberg, Iowa (npr) 27.32° 
Missouri-K.-T. R. Co. of Texas; Texas & N. O. R. Co. (Modifications of 

Systems or Devices) 46.41 
Missouri-K.-T. R. Co. Stock (npr) 33.70° 
Missouri Pac. R. Co.—Abandonment—Alexandria-W. G. Jctn., La. (npr) 

29.45, 29.91* 
Abandonment—Crete Branch (Neb.) 29.31, 29.32, 29.92* 
Modifications of Systems or Devices—See Illinois Central R. Co., Wabash 

R. Co., Illinois Term. R. Co., Missouri-K.-T. R. Co. of Texas, et al. 
Montana Intrastate Freight Rates & Charges (embraces Montana Intra- 

state Freight Rates as Related to Ex Parte 212 Increases) 

68.02, 75.02, 75.06, 75.09 

Monte Carlo Wine Industries, Ltd. v. Luckenbach SS Co., Inc. 
11.92, 52.0, 58.10, 67.84 
Moyer, P. K., Com. Car. App. 23.60, 24.01, 27.32* 
Murphy Transp. Co. Ext.—Binder & Baler Twine & Wire 22.71, 24.01, 27.32* 
Mutrie Motor Transp., Inc., P. B., Ext.—Mich. (npr) 22.54, 24.01, 24.55, 27.32* 
Ext.—Shortening (npr) 27.31* 
Ext.—Sunbury, Pa. 24.01, 27.32* 


National Bus Traffic Assn., Inc.—(Rate & Tariff Procedure)—Agreement 
51.19, 51.72° 
National Paint & Manganese Co. v. Baltimore & O. R. Co. 56.01, 56.04, 66.16 
National Sugar Refining Co.—See “Reserve Division” 
Nebraska Short Line Carriers, Inc. Com. Car. App. 
02.10, 20.02, 21.11, 23.21, 24.10, 27.31° 
Nebraska Short Line Carriers, Inc. Ext.—32 States (formerly entitled 
Nebraska Short Line Carriers, Inc. Com. Car. App.) (Title 
changed to avoid confusion) 27.32° 
Nelson Transport, Inc. Ext.—La Plata, Mo. 13.72, 24.01, 24.24, 27.32° 
Nelson Transport, Inc. Interpretation of Ctfe 22.01, 81.13 
Nelson & Sons Transp. Co., L.—Control & Merger—Gilbertville Trucking 
Co., Inc. (embraces Same—lInvestigation of Control—Gilbertville 
Trucking Co., Inc.) 12.91, 13.42, 18.32, 82.74, 87.13* 
Neptune Storage, Inc.—Pur.—E. H. Warren Co. 16.52, 81.00, 81.15, 81.16, 85.33, 87.13* 
Neuendorf Transp. Co. Ext.—Silos (npr) 26.71, 27.32° 
Neuman Transit Co., Inc. Ext.—Riverton, Wyo. 26.74, 27.31° 
New York Central R. Co.—Abandonment (Pors.)—West Shore Line, 
(N. Y.) (npr) 20.01, 29.45, 29.91° 
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New York Central R. Co.—Discontinuance of Service—Albany, N. Y.- 
Pittsfield, Mass. (npr) 29.03 

New York, N. H. & H. R. Co.—Discontinuance & Change of Service— 
Boston, Mass.-Providence, R. I. (npr) 17.54, 29.03, 29.45 
New York, O. & W. Ry. Co. Reorganization (npr) 35.99 

New York, S. & W. R. Co.—Abandonment—Sussex County, N. J. (npr) 
29.81, 29.45, 29.91* 

Nigro Freight Lines, Inc.—Pur.—Diamond Motor Transp., Inc. (George 
Goldstein, Trustee) (npr) 82.30, 87.13* 
Norfolk S. Ry. Co. Stock Dividend (npr) 33.91* 
North Star Line, Inc. Ext.—Grand Rapids & Allegan, Mich. 26.73, 27.22* 
Northern Motor Carriers, Inc. Cont. Car. App. (npr) 05.20, 21.22, 22.64, 24.16, 27.41* 
Novick, A. J., Modification of Ctfes 20.43, 20.54, 23.60 
Nuzzi, J. P., Ext.—Indianapolis, Ind. 24.03, 27.41* 


Ghio Bus Line Co. Ext.—Special Operations (npr) 26.60, 27.21* 
Oilfield Equipment, Materials & Supplies to & bet. Southwest 18.50, 60.34 
Overnite Transp. Co. Stock Dividend (npr) 33.93* 
Pacific Electric Ry. Co.—Abandonment—Azusa-Glendora, Calif. (npr) 2$3.91* 
Pacific Intermountain Exp. Co. Ext.—Twin Falls, Idaho 24.01, 25.50, 27.32* 
Paper—See “Cancellation of Routing, Paper” 
Paper—St. Francisville, La. to Chicago, Ill. 53.73, 55.40, 55.62, 55.80, 67.65, 71.30 
Paper & Paper Products, Gainesville Midland R. Co. 67.65 
Paper from St. Francisville, La. to Chicago, Ill. 67.65 
Paper Articles, ete.—Crossett, Ark. to Iowa 67.65 
Parkhill Truck Co. Ext.—Pipe (npr) 27.32* 
Passenger Fares—New York, S. & W. R. Co.—See “Fares—New York, 
Ss. & W. R. Co.” 
Peerless Motor Exp., Inc.—Pur.—M. T. Allen (npr) 
83.02, 83.10, 83.25, 83.35, 85.31, 87.13* 
Peninsula Truck Lines, Inc.—Alternate Route (Wash.) 25.00, 25.09* 
Fennsylvania-R. Seashore Lines—Abandonment (Por.)—Cape May Branch 
(N. J.) (npr) 29.91* 
Pioneer Freight, Inc. Ext.—Ft. Smith, Ark. 18.35, 27.32* 
Pitts, Walter, Ext.—Miss. & La. 24.01, 27.32* 
Pittsburgh Coke & Chemical Co. v. Pittsburgh & L. E. R. Co. 60.10, 62.04, 67.58 
Pitzer, Inc., H. E.—Pur. (Por.)—Bowen Trucking, Inc. (npr) 82.14, 84.90, 87.27* 
Ploof Transfer Co., Inc. Ext.—S. Car. 24.53, 24.66, 27.31* 
Potlatch Forests, Inc.—Control—Warren & S. R. R. Co. (npr) 80.07, 81.71%, 85.41 
Public Service Coordinated Transport Ext.—Manville, N. J. (npr) 
20.32, 21.53, 24.04, 26.40, 27.21* 


Quality Carriers, Inc. Ext.—Various Bulk Commodities 24.51, 24.60, 27.31* 
Querner Truck Lines, Inc.—Pur.—W. A. Querner (npr) 85.33, 87.13* 


Radios, Boots, etc.—East to Texas 64.10, 64.12, 67.80 
Rail-Trailer & Sea-Land Rates—East to Southwest 55.81, 67.87 
Railroad Passenger Train Deficit 
01.50, 02.10, 29.03, 39.10, 39.20, 39.22, 40., 41.10, 41.13, 69.0 
Railroad Traffic Control Systems—See “Baltimore & O. R. Co.” 
Randville, Mich.—New Station—Chicago & N. W. Ry. Co. 20.15 
Rates—See “Distribution; Increased L.C.L. Rates” 
Rates & Charges—See “Increased Express Rates & Charges; Montana 
Intrastate Rates & Charges” 
Ratings—See “Increased Classification Ratings” 
Red Ball, Inc.—Pur.—Oklahoma-Louisiana Motor Freight Co. 82.30, 83.20, 87.13* 
Red Ball Motor Freight, Inc.—Merger—Denver-Amarillo Red Ball Motor 
Freight, Inc. 82.10, 83.90, 87.13* 
Reddish, E. L., Cont. Car. App. 05.23, 24.30, 26.74, 27.42* 
Reduced Local Class Rates for Sims Motor Transp. Lines, Inc. 55.81, 66.0 
Refrigerated Transport Co., Inc. Ext.—Chambersburg, Pa. (npr) 18.39, 22.08, 27.31* 
Released Rate Rules—National Motor Freight Classification 02.00, 02.06, 53.80 
Reserve Div., National Sugar Refining Co. v. Ahnapee & W. Ry. Co. 
18.35, 54.20, 67.81, 74.10 
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Risberg’s Truck Line—Merger—Beckett Truck Line, Inc. (npr) 
81.10, 82.74, 83.92%, 87.13* 
Robertson Tank Lines, Inc. Ext.—Liquid Sulphur 22.54, 27.31° 
Rule 203 of Rules & Instructions for Inspection & Testing of Locomotives 
other than Steam 02.01, 46.20 
Rules, Standards & Instructions for Installation, Inspection, Maintenance 
& Repair of Power or Train Brakes (Assn. of American Rail- 
roads; certain rail carriers) 46.20 
Russo, A. D., Cont. Car. App. (npr) 21.13, 27.32* 
Ryder Tank Line, Inc. Ext.—Fayetteville, N. Car. (npr) 24.11, 24.70, 27.32* 
Ext.—Kanawha & Putnam Counties, W. Va. (npr) 27.31° 
Ext.—Franklin, Va. (npr) 24.11, 24.71, 27.32* 


Safety Appliances on Covered High-Side Gondola Cars—Pittsburgh & 

L. E. R. Co. 46.10 
St. Louis-S. F. Ry. Co.—Abandonment (Por.)—Girard Branch (Kan.-Mo.) 

(npr) 29.45, 29.91*, 86.30 
Salt Lake-Kanab Freight Lines, Inc. Ext.—Glen Canyon Dam Site (npr) 

14.20, 20.22, 26.50, 27.31* 
Salt Lake City U. D. & R. Co. Stock (npr) 33.51* 
Santa Fe Trail Transp. Co.—Ariz.-Calif. 27.31* 
Santa Fe Trail Transp. Co.—Pur.—Meddock Truck Line 80.17, 85.33, 87.13* 
Schwerman Trucking Co.—Control—Schwerman Trucking Co. of Texas 
32.90, 81.00, 81.30, 81.73*, 83.28 
Schwerman Trucking Co. of N. Y., Inc., Cont. Car. App. 05.23, 26.76, 27.41* 
Schwerman Trucking Co. of Texas Cont. Car. App. 27.41* 
Scott, H. H., Cont. Car. App. (npr) 24.11, 27.42* 
Scottsdale Machine, Foundry & Construction Co. v. Pennsylvania R. Co. 66.72 
Seaboard Air Line R. Co. Ext.—Boykins, Va. (npr) 21.78, 25.08*, 25.13, 25.70, 27.31* 
Shaffer Trucking, Inc. Ext.—Texas (npr) 21.22, 24.68, 27.31* 
Shepherd Bus Service, Inc. Cont. Car. App. 26.73, 27.21* 
Showalter, Leigh & Ray, Com. Car. App. 20.08, 22.87, 27.31* 
Simpson, L. W.—Investigation & Revocation 22.01 
Sims Brokerage Co. v. Savannah State Docks R. Co. 42.50, 57.37, 67.82 
Skjonsby, C. J., & Orville Heglie Com. Car. App. (npr) 23.63, 27.31°* 
Smith, Inc., J. H. v. Central R. Co. of N. J. (No. 32465) 60.09, 67.28 
Smith, Inc., J. H. v. Central R. Co. of N. J. (No. 32501) 65.10, 74.01 
Smith’s Inc. Cont. Car. App. (npr) 16.71, 24.19, 24.60, 27.42* 
Southern Pac. Co.—Change in Service—El Paso, Texas-Tucson, Ariz. 

(npr) 14.0, 29.03, 29.10, 29.45 
Southern Pac. Co.—Abandonment (Por.)—San Bruno Branch (Calif.) 

(npr) 29.91* 
Southern Pac. Co. (Modifications of Systems or Devices) 46.50 
Southern Pac. Co.—Partial Discontinuance of Passenger Service—San 

Francisco, Calif.-Portland, Oregon 16.20, 29.03, 29.33, 29.25, 29.32, 29.41, 29.45 
Southern San Luis Valley R. Co.—Abandonment (Por.)—Costilla County, 

Colo. (npr) 29.91* 
Southern Tank Lines, Inc. Ext.—Butler County (Ohio) 27.32* 
Spector Freight System, Inc. Stock (npr) 31.0, 32.14, 33.31*, 33.45* 
Stafford, Jack, Com. Car. App. (npr) 05.20, 27.31* 
Starr’s Transp., Inc. Cont. Car. App. (npr) 24.55, 26.70, 27.42* 
Steel—See “Iron” 

Stillpass Transit Co., Inc. Ext.—Napoleon, Ohio (npr) 27.42° 
Stone, Van, Ext.—Ariz. (npr) 27.32* 
Stop-Off Charges on Printing Paper from Modena & Reading, Pa. 55.81, 65.10 
Stoves & Related Articles—South to North 62.04, 66.72 
Subler Transfer, Inc.—Investigation & Revocation of Permits 
05.90, 15.15, 28.11, 28.36 
Subler Transfer, Inc. Ext.—Zanesville, Ohio (npr) 27.32*, 27.42* 
Subler Trucking, Inc., Carl, Ext.—Fla. & Ga. 24.03, 27.42* 
Substituted Service—Chicago, B. & Q. R. Co. (embraces Substitution of 

Trailer-on-Flatcar Service) 16.23, 21.78, 57.21 

Suburban Transit Corp. Ext.—Manville, N. J. (npr) 27.22* 
Ext.—Special Operations 16.80, 24.01, 24.11, 26.71, 26.73, 27.22* 
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Sugar & Syrup—New York & Yonkers, N. Y. to Hershey, Pa. 64.20, 67.82 
Superior Carriers Ext.—Maine 20.08, 21.51, 27.41%, 28.22 
Sykes Transport Co. Ext.—Pipe 21.63, 21.72, 27.31 
Syrup—See “Sugar” 


Tam Fertilizer Carriers, Inc. Cont. Car. App. (npr) 05.23, 24.09, 24.65, 27.41° 
Tapioca Flour—New York, N. Y. to Cincinnati & Hamilton, Ohio 62.06, 67.11 
Taylor, Inc., G. A., Cont. Car. App. (npr) 27.41° 
Terminal Services, Part II—See “Hygrade Food Products Corp.; Magnolia 
Petroleum Co.” 
Texas & N. O. R. Co.—Abandonment (Por.)—Cuero Subdivision (Texas) 
(npr) 29.25, 29.44, 29.45, 29.91% 
Abandonment (Por.)—Yoakum Subdivision (Texas) (npr) 29.22, 29.45, 29.91* 
Texas & P. R. Co.—Discontinuance of Service—Longview, Texas- 
Texarkana, Ark. 29.03, 29.11, 29.20, 29.45 
Tile or Tiling within Los Angeles Area 64.14, 67.69 
Tile Facing or Flooring—N. J. & N. Y. to Danville, Va. 67.64 
T. I. M. E. Inc. Ext.—White Sands, N. Mex. 21.40, 25.07, 25.08* 
Tower Construction Co. v. Chicago, B. & Q. R. Co. 58.10, 61.01, 62.63, 66.72 
Transcon Lines Ext.—Alternate Route (Ariz., Calif.) 16.67, 25.07, 25.08%, 25.40 
Tremont & G. Ry. Co.—Abandonment—Eros & Rochelle Branches (La.) 
(npr) 29.45, 29.80, 29.91°, 87.11* 
Twin City-Fargo Freight, Inc.—Pur.—Ferdie Skaurud (npr) 84.24, 87.13* 


Uniform Freight Classification—See “Consolidated Freight Classification” 
Union Transp. Co.—Migrant Workers (formerly Duncan McRae dba 
Union Transp. Co.) (npr) 20.31, 24.01, 24.03, 27.22* 
United Parcel Service of N. Y., Inc. Com. Car. App. 
05.10, 21.22, 23.05, 23.10, 24.01, 24.30, 24.81, 26.70, 26.73, 26.76, 27.31* 
United Transports, Inc. v. Gulf Southwestern Transp. Co. 21.72 
United Truck Lines, Inc. Ext.—Alternate Route (Wash., Idaho) 25.07, 25.08*, 25.43 
Utah-Idaho Sugar Co. v. Chicago, M., St. P. & P. R. Co. 60.31, 67.81, 70.82, 74.30 


Vitalis, Elmer, Ext.—Liquid Sugar from Grimes, Iowa 24.03, 26.71, 27.42* 


Walker Hauling Co., Inc. Ext.—Lime (npr) 27.31° 
Waste Motor Haulage Co. Ext.—Maine (npr) 24.30, 26.43, 26.71, 27.42* 
Watson Bros. Transp. Co., Inc. Ext.—Missile Sites near Cheyenne, Wyo. 

21.82, 27.32* 
Weatherford, M. W. & N. Ry. Co.—Acquisition & Trackage Rights— 

Weatherford, Texas (npr) 27.11%, 85.41, 86.31%, 87.21* 
Welding Electrodes—Cleveland, Ohio to Boston, Mass. 55.81 
Western Auto Transports, Inc. Ext.—Trucks bet. Colo. & N. Mex. 

22.01, 22.76, 23.60, 23.62, 27.31* 
Western Pac. R. Co. et al—Joint Control, etc.—Salt Lake City U. D. & 

R. Co. (npr) 81.71%, 85.41 
Western Tank Truck Carriers—Agreement 51.20, 51.32, 51.72* 
Whitfield Transp., Inc. Ext.—Duoro, Texas (npr) 24.25, 27.31* 
Widenhouse, Inc., A. C., Com. Car. App. (npr) 27.31° 
Wieger, G. C., Cont. Car. App. 05.20, 27.31° 
Willett, J. O. (now retitled J. O. (Red) Willett Pipe Line Stringing Corp.) 

Ext.—Pipe (npr) 18.02, 24.01, 27.32* 
Wilson, Inc., R. B. “Dick,” (now titled Denver Chicago Transport Co., 

Inc.) Ext.—Glen Canyon Dam Site (Ariz.) 23.10, 27.31° 
Wilson Transfer, Inc. Ext.—Removal of Restriction 16.46, 23.10, 24.10, 26.61, 27.31* 
Winn-Dixie Stores, Inc. v. Florida East Coast Ry. Co. 11.94, 67.11 
Wirtz, F. L.—Control—Takin Bros. Freight Lines, Inc. 21.22, 81.74* 
Woodward, A. D., Com. Car. App. (npr) 24.14, 27.31* 
Wright Motor Lines, Inc. Ext.—Palestine, Texas (npr) 27.32* 


Younger Bros., Inc. Ext.—Bishop & Port Arthur, Texas 


16.30, 22.06, 22.54, 24.10, 27.31* 
Yosemite Park & Curry Co. Stock (npr) 33.70* 


Zahn, L. F., Cont. Car. App. (npr) 05.20, 24.03, 24.46, 27.42* 
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List of New Members* 


Joseph P. Adams, Suite 242 Wyatt Building, Washington 5, D. C. 

Joseph Auerbach, 40 Valley Spring Road, Newton 58, Massachusetts. 

Alden F. Baumgartner, Jr., 5029 South Keating Avenue, Chicago 32, Illinois. 
Robert M. Beckman, Koteen & Burt, 836 Wyatt Building, Washington 5, D. C. 
H. L. Brody, 6940 North Keating, Chicago 46, Illinois. 

Clayton R. Byrd, 4301 Birmingham Road, Jacksonville 7, Florida. 

Charles B. Caudle, 718 Johnston Building, Charlotte 1, North Carolina. 
Robert W. Crandall, 27711 Miami Avenue, Hayward, California. 


Harrison P. Dilworth, III, Janes and Elliott, W-1252 First National Bank Building, 
St. Paul 1, Minnesota. 


Louis Mead Dixon, P. O. Box 337, Reno, Nevada. 


John A. DuPont, Traffic Manager, Aberdeen Chamber of Commerce, P. O. Box 1179, 
Aberdeen, South Dakota. 


Vernon T. Forehand, 310 Board of Trade Building, Norfolk 10, Virginia. 
Francis Forti, 1001 Connecticut Ave., N. W., Room 207, Washington 6, D. C. 


E. W. Heimert, Manager, Central Territory Traffic Commerce Bureau, Traffic 
Executive Association, Eastern Railroads, 22 W. Madison Street, Room 1100, 
Chicago 2, Illinois. 


Fred A. Lewis, 3212 Marigold Street, Ft. Worth 11, Texas. 

Charles O. Place, 1805 North Kingsley Street, Los Angeles 27, California. 
John A. Power, 72-18 Drexelbrook Drive, Drexel Hill, Pennsylvania. 
Edward Henry Stann, 217 Hillside Terrace, Great Kills, S. I. 8, New York. 
Burton J. Stewart, 2816 Ruby Avenue, Racine, Wisconsin. 

James M. Strock, 4603 Edgemont Street, Austin 3, Texas. 

Allen I. Taylor, 3745 - 35th Avenue, Oakland 19, California. 

Gordon F. Thrall, 1809 Colorado St., Apt. 1, Austin 1, Texas. 

Robert J. Turley, 503 First Federal Building, Lexington, Kentucky. 
John P. Walsh, 316 Eldert Street, Brooklyn 27, New York. 

John L. Wozniak, 100 N. Grant Drive, Addison, Illinois. 


REINSTATED TO MEMBERSHIP 
Robert M. Moore, The Quaker Oats Company, P. O. Box 791, Cedar Rapids, Iowa. 
Edward N. Brown, Assistant Freight Traffic Manager, Southern Pacific Company, 


65 Market Street, San Francisco 5, California. 


* Elected to Membership June, 1959. 











Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Ovwt-of- 
town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages _ of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 

J. Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 
Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


Hartley F. Mays, President, Commercial Agent, Norfolk & Western 
Railway, 724 Illuminating Building, Cleveland, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 
J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 
Carolina Chapter 
Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 

District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 
tucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and IIlinots 
Chicago Chapter 


Martin L. Cassell, Jr., General Chairman, General Solicitor, 
Chicago, Rock Island and Pacific Railroad Company, 139 West Van 
Buren Street, Chicago 5, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Dale Ruffcorn, Jr., President, Manager, Traffic Services, Minneapo- 


lis & St. Louis Railway Company, 111 East Franklin Avenue, Minneapo- 
lis 4, Minnesota. 


Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 
Richard W. Bethke, Chairman, District Manager, Stor Dor For- 
warding Company, 744 North Fourth Street, Milwaukee 3, Wisconsin. 
Meets: Third Wednesday of each month, September through June, 


at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 
Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 
Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 


partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 


Out-of-town members are cordially invited to attend these meetings. 
St. Louis Chapter 


Doyne T. Clem, Chairman, Assistant General Traffic Manager, Pet 
Milk Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


William E. Gentry, Chairman, City Freight Agent, Santa Fe Rail- 
way Company, 2109 First National Building, Oklahoma City, Oklahoma. 
District 12—Texas 

Amarillo Chapter 


Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 





SEPTEMBER, 1959 





Sabine Area Chapter 
John H. Beckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 


Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 

John F. Brown, Chairman, Tariff Publishing Officer, Texas- 
Louisiana Freight Bureau, 815 Interurban Building, Dallas 1, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 

South Texas Chapter 

Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Delmar S. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 1077 South Gilpin Street, Denver 9, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 


Puget Sound Chapter 
Edward C. Pewters, Chairman, 1990 Alaskan Way, Seattle 1, 
Washington. 
Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


District 16—California, Nevada and Arizona 


San Francisco Chapter 

Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 


Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of ony Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 195: 


* Code of Ethics for I. C. C. Practitioners 


Consolidated Current Index to I. C. C. Decisions contains an Index to all 
| 


. C. C. Decisions (printed and unprinted) from January 1951 through 
(Eat ee RD AF RRR TS G8 PRED. ORS 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Interstate Commerce Commission—Organization, Assignment of Work and 
Functioning of Major Activities: Chart, as of January 1, 1959 
Pamphlet, revised as of January 1, 1959, (companion work to chart) 


* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 


Prepared by Warren H. Wagner. 1959 Revision prepared by Robert B. 
Einhorn ........ 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations im d by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


* Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page — Bibliography. Prepared by Specialists 
in Education, Transportation Law, |. C. C. Practice and Procedure .......... 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
portant Decisions Since 1939. (Published May, 1951.) This booklet con- 
tains 256 Supreme Court Decisions, among which are 172 decisions im- 
ME Se as Meas. cscs ices soci asates secs nrea deed enc decusebinstedeonwtaasesiecaveuacionnubasiamenss 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement brings up to date the original Book of Abstracts. 
It covers the period 1953 through June, 1956 


* Companion Works. 


Pamphlets Temporarily Out of Print 
Cost and Value of Service in Rate Making for Common Carriers. 














